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By M’CreEapy SyKEs, 
Of the New York Bar. 


HEN in 1897 Alton B. Parker was | clerk of the Ulster County Board of Super- 


elected Chief-Judge of the New York 
Court of Appeals, the court of last resort in 
that State (the so-called Supreme Court be- 
ing the court of original and intermediate 
jurisdiction), he was forty-six years old. He 
was the youngest man who had ever been 
called to be the head officer of New York’s 
judicial system. He had already been on the 
bench for twenty years, and he had sat for 
several years on a temporary “Second Divi- 
sion” of the same Court of Appeals over 
which he was now called on to preside. For 
one so much of whose life had been spent 
in the comparative isolation of judicial duties 
he had had a remarkably active career: and 
he is a man whose temperament would be 
pretty apt to keep him out of any career that 
was not active. 

Judge Parker was born in Ulster County, 
New York, in 1851. Before he went to live 
at Kingston in 1871 he had taught school 
for a time at Accord. At Kingston he en- 


tered the office of Schoonmaker and Hard- | 


enburgh. He studied law at the Albany Law 
School and graduated and was admitted to 
the bar in 1872. That same year he formed 
the law firm of Parker and Kenyon. 
Everyone knows that outside of a few 
large cities, lawyers, and above all young 
lawyers, take to politics as ducks take to 
water. About the first thing that happened 
to young Parker was that he was made 


visors. Soon after he represented Ulster 
County in a protracted suit with the city of 
Kingston, involving the equalization of as- 
sessments. This was Parker’s first “big 
case,” and so patiently and exhaustively did 
he master its prosaic details that he was vic- 
torious at every point. For his services in 
this litigation he received a fee of thirty-six 
hundred dollars, a windfall for a young law- 
yer in his early twenties. 

By 1877, when Parker was twenty-six, he 
had already made his talents and energy so 
well known in Ulster County that he was 
asked to take the Democratic nomination for 
Surrogate. He was in the minority party, 
and the Democratic ticket went down in de- 
feat; but so remarkably large was the vote 
for Parker that on election night the return 
for Surrogate was still in doubt. When the 
count was complete it was found that Parker 
alone had “pulled through.” Except in the 
larger cities, the Surrogate is not debarred 
from the practice of his profession. In 1883 
Parker was reélected. 

A word should be said about Judge Park- 
er’s political leadership at this time. Partly 
from the fairly even balance of political be- 
lief, partly on. account of New York’s com- 
manding influence in national politics, and 
partly, no doubt, from natural capacity and 
favorable environment, the country districts 
of New York have produced with fair regu- 
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larity a number of men actively engaged in 
politics, combining personal integrity with a 
high order of practical capacity for political 
service. Of these the most striking group 
historically is the Albany Regency. Parker 
was in close and intimate relations with the 
Albany Regency of latter days, and was a 
warm friend of President Cleveland. Early 
in 1895, he was summoned by a telegram to 
Washington, where President Cleveland of- 
fered him the post of First Assistant Post- 
master-General of the United States. The 
salary was five thousand dollars. Parker 
thought the matter over, and although his 
salary as Surrogate was only three thousand 
dollars, he promptly declined the place, as 
he feared that to withdraw from the active 
life of his own county would mean the loss 
of his practice, which gave every promise of 
being established within a very few years. 

Somewhat surprised and a little disap- 
pointed, Mr. Cleveland sent for Mr. Vilas, 
the Postmaster-General, saying, “Vilas, 
Parker says he has a three thousand dollar 
salary as Surrogate of Ulster County and is 
building up a law practice, and he can’t afford 
to take a five thousand dollar place.” 

“That's strange,” said Vilas. “Why, I left 
a twenty-thousand dollar practice to take an 
eight thousand dollar place in the Cabinet.” 

“Yes,” retorted Parker; ‘‘and if I had been 
making twenty thousand dollars a year for 
ten years, I should not mind taking a five 
thousand dollar place in Washington.” 

Later in the same year, the offer was 
authoritatively made to Parker of the Demo- 
cratic nomination for Lieutenant-Governor 
of New York, but this, too, he declined. 

The time was at hand when Parker should 
definitely retire from politics, although he 
was not yet half through his thirties. On the 
urgent solicitation of the Democratic lead- 
ers, Parker consented, in the autumn of 188s, 
to act as chairman of the Democratic Execu- 
tive Committee in the State campaign. That 
campaign is still spoken of as one of the 
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most efficient and successful campaigns of 
the past generation. With practically no 
campaign funds, Parker fought an uphill 
fight wherein few hoped for success, and 
ended the campaign with a decisive victory. 
Here his political service came to an end, for 
in December of the same year, 1885, he was 
appointed to a vacancy on the bench of the 
Supreme Court. In the following year, he 
was elected to a full term, the Republicans 
paying him the compliment of running no 
candidate. He was only thirty-five years old. 

In 1892 Judge Parker was appointed to 
sit in what was then the General Term of 
the Supreme Court, a court composed of 
three or four judges sitting en banc to review 
the judgments of their brethren on the Cir- 
cuits. Owing to the amount and importance 
of the business in New York County, addi- 
tional judges were sent to the General Term 
there, and Judge Parker has become known 
to the metropolitan bar chiefly through his 
service as a member of the General Term 
from 1892 until the Court’s abolition by the 
new Constitution of 1894. The present Ap- 
pellate Division of the Supreme Court suc- 
ceeded to the jurisidiction of the old General 
Term, and when Judge Barrett was disabled 
by illness from sitting in the Appellate Divi- 
sion, and a judge had to be sent from up 
the State to take his place, it was the justices 
of the Appellate Division themselves at 
whose request Judge Parker was again as- 
signed to the onerous duties of the First 
Department. In 1897 he was elected Chief- 
Judge of the Court of Appeals by a 
majority of over sixty thousand. The State 
had given a Republican majority of over two 
hundred and fifty thousand a year before. 
I propose to confine myself to Judge 
Parker’s judicial career since assuming his 
present office. 

Every lawyer knows that it is a very diffi- 
cult thing to discover in the reported opin- 
ions of a single judge any fundamental and 
characteristic qualities running through 
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them all. Facility in affording this is apt to 
increase inversely with the competence of 
the judge. Distinction in style, for example, 
postulates a large gift of imagination; and 
the sober traditions of the bench have pretty 
uniformly and doubtless wisely repressed any 
imaginative tendency in writing judicial 
opinions. 

Seldom do modern judges reveal a distince- 
tive tendency of thought.t. But when a man 
with Judge Parker’s marked gift of original 
and forceful thinking is brought face to face 
with the novel and pressing problems now 
coming before our modern courts, and mark- 
edly before our Courts of Equity, it is in- 
evitable that his personality should find ade- 
quate expression. In insurance cases 
Judge Parker has shown a decided ten- 
dency to enforce the strict letter of the 
policy, even to a further extent than 
seems to be required by the drift of the 
modern decisions. His second opinion, 
written after he became Chief-Judge, dis- 
sented vigorously from the Court’s decision 
that under the standard policy in its then 
form, cancellation of the poiicy- was not ef- 
fected merely by notice to that effect from 
the company, but that the pro rata premium 
must actually be returned.? So again Judge 
Parker wrote an opinion dissenting from the 
conclusion of the Court that the medical 
examiner on an application for a life insur- 
ance policy does not become the agent of 
the insured because the policy stipulates 

? The case of Chief-Justice Marshall is not really an ex 
ample of the contrary. Owing to the frequency and im- 
portance of its constitutional decisions the United States 
Supreme Court was for the first half of the last century 
largely a political rather than a judicial body. Under 
the Federal Constitution these questions came before a 
Court; but they were fundamentally the same kind of 
questions as were coming before the British parliament, 
although they arose in avery different form. Strongly 
marked opinions on such questions, governing one’s de- 
cisions uniformly, are expected in a judge. Lincoln al- 
ways said that he submitted to the Dred Scott decision 


as a statement of law, “but not as a rule of political 
action. ” 


? Tisdell v. New Hampshire Fire Insurance Company, 


rss N. ¥. 163. 


that he does. Judge Parker says in the dis- 
senting opinion: 

“The decision about to be made is an un-" 
usually interesting one because it introduces 
a new feature into.the law of contracts, by 
which persons of sound and open minds and 
honest purposes are cut off in one direction 
from freedom of contract, in that they may 
not agree that an intermediary shall for all 
purposes of the contract be deemed the 
agent of one of the parties if some court be 
of the opinion that he was the agent of the 
other.” ’ 

It is in regard to some of the more recent 
causes affecting what has come to be known 
as “labor legislation” and kindred subjects, 
that interest has lately centered around 
Judge Parker’s opinions. In these cases he 
has either led the dissent or succeeded in 
carrying the Court by his own casting vote. 

In 1897 the New York Legislature passed 
what is known as the Prevailing Rate of 
Wages Law, under which it is provided that 
workmen and mechanics on all public works 
should receive not less than the prevailing 
rate of wages, and that every contract there- 
after made for public work should contain a 
clause binding the contractor to pay the pre- 
vailing rate of wages; with very drastic pro- 
visions for violation. The City of New York 
accordingly made a contract containing this 
clause, and afterwards the question of the 
constitutionality of the statute was raised in 
mandamus proceedings brought by the con- 
tractor for payment by the city for work 
lone, where it was admitted that the prevail- 
ing rate of wages had not been paid. When 
the case reached the Court of Appeals, the 
Court was so thoroughly convinced of the 
utter badness and unconstitutionality of the 
Act, that it promptly awarded the relief 
sought, in spite of the fact that whether the 
law were constitutional or not, the contrac- 


3 Sternaman 7. Metropolitan Life Insurance Company, 
170 N. Y. 13, 28. See also Hustace 7. Phenix Ins, Co., 
iv5 N. Y.292; Strauss 7. Union Central Life Ins. Co., 
170 N. Y. 349. 
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tor had made a contract binding himself to 
pay the prevailing rate of wages. There is 
considerable common sense in the reply of 
the Court to this latter objection. If the law 
is valid, the Court says, it governs the con- 
tract and the rights of the parties, whether 
actually incorporated into the writing or not. 
If it is not valid, the contractor has not 
made it so by stipulating in writing to obey 
it. “It is not in the power of the Legisla- 
ture to protect an invalid law from judicial 
scrutiny by providing that it must receive 
the assent of the parties to every contract 
to which it relates.”* Judge Parker writes 
a vigorous dissenting opinion, in which he 
points out among other things, that whether 
the statute is unconstitutional or not, there 
is nothing to prevent the contractor from 
incorporating the phraseology of the statute 
into the contract. Whatever we may think 
of the policy of this legislation, we ques- 
tion very much whether the majority of 
the Court did not step beyond its duties as to 
the principle of the law and come perilously 
near to judicial legislation. Judge Parker 
carried with him only one of the Court. The 
law was declared unconstitutional by a vote 

t five to two. 

A similar question came before the Court 
at the same term involving the so-called 
Dressed Stone Law, a law that required 
lressed stone for public buildings in New 
York City to be dressed or carved in the 
State of New York. In this case Judge 
Haight, who had joined Judge Parker in the 
Prevailing Rate of Wages decision, now goes 
with the majority on the authority of the first 
case; but the Chief-Judge resolutely reaf- 
firmed his former objections to the law, espe- 
cially on the ground that the provision was 
in the contract anyway, whether the law was 
good or not.” 

In line with these cases was the decision of 
the Court of Appeals rendered shortly after, 


People ex. re’. Rodgers v. Coler, 166 N. Y. 1, 9. 
2 People ex. re/. Treat v. Coler, 166 N. Y. 144. 





The Green Bag. 


in which the Court declared unconstitutional 
the law prohibiting any person contracting 
with the State or with a municipal corpora- 
tion from requiring more than eight hours’ 
work for a day’s labor. The result of the 
case in the Court of Appeals was to sustain 
a demurrer to an indictment. Judge Parker 
concurs in the result on a question of plead- 
ing; he writes no opinion, but takes pains 
to go on the record as dissenting “from even 
the expression of a doubt as to the power of 
a State to enforce its constitutional mandate 
by making the violation thereof a crime, 
whether such violation arises under contract 
with the State or otherwise.” In this case 
the Court holds that the law conflicts with the 
Fourteenth Amendment of the Federal Con- 
stitution, because it creates an arbitrary dis- 
tinction between persons contracting with 
the State or municipality and other employ- 
ers of labor, and thus denies to a person 
within the State’s jurisdiction the protec- 
tion of its laws.* It is of interest to note 
that at the current session of the United 
States Supreme Court a similar provision of 
the Kansas Statute has been held not to con- 
flict with the Fourteenth Amendment.‘ 

We have already pointed out that Judge 
Parker’s temperament is far indeed removed 
from lethargic, and it is not surprising to 
find that dissenting opinions, or opinions 
making a bare majority, seem to afford the 
Chief-Judge the most eagerly welcomed car- 
pet for discussion. And the dissenting opin- 
ion is apt to stray a long way beyond the 
argument heard in the court room. When 
in a recent case the Court held that the use 
of a street for a street surface railway oper- 
ated by electricity imposes an added burden 
upon the property owners of the fee, the 
Chief-Judge took it upon himself to write a 
dissenting opinion, carrying with him one 
of the judges, in which he cites no less than 

3 People 7. Oregon Road Construction Company, 175 
N. Y. 84, 94. 

4 Atkin v. Kansas, U. S. Supreme Court Opinions, 
Advance Sheets, p. 124. 
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forty-seven cases opposed to the general 
proposition laid down by the Court, these 
cases being drawn from all over the United 
States, and only about half a dozen of them 
having been suggested to the Court—the 
rest apparently representing voluntary re- 
search." 

The New York Court of Appeals has been 
much criticized of late for two decisions 
denying equitable relief. The Court bases 
its refusal in both cases on the fact*that it 
can find no authority for the recognition of 
the rights said to be threatened nor for the 
issue of an injunction to restrain the act 
complained of. In both these cases the 
opinion was written by the Chief-Judge; in 
one case, carrying the Court with him by 
five to two, and in the other by a bare 
majority. If decisions of this kind are to 
be particularly associated with the writer of 
the opinions, we seriously doubt if in the 
long run these decisions can be accepted by 
courts of equity as a correct statement of 
law, or if they are, that they can be regarded 
as contributions of value to our system of 
equitable jurisprudence. The first of these 
cases is Marlin Fire Arms Company v. 
Shields, 171 N. Y. 384. In that case it ap- 
pears that. the proprietor of a magazine 
largely devoted to sports, published an al- 
leged letter criticizing the Marlin rifle, say- 
ing that it had a faulty extractor and re- 
jector; that it was “no good,” and using 
other language which the complaint alleged 
to be unjust and malicious; the complaint 
further stated that the alleged letter was not 
in fact written by a correspondent, but was 
a sham letter written and published by the 
defendant to force plaintiff to advertise with 
him, or failing in that, to gratify his malice. 
As the case came up on demurrer, all the 
allegations were, for the purpose of the deci- 
sion, to be taken as true. The Court holds 
that unjust and malicious criticism of a 

Peck v. Schenectady Railway Company, 170 N. Y. 
298, 311. 
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manufactured article, for which the manu- 
facturer has no remedy at law because of 
his inability to prove special damage, are 
not the subject of judicial cognizance, and 
that their future publication cannot be re- 
strained by injunction. 

The other and more flagrant case is the 
well-known case of Roberson v. Rochester 
Folding box Company, 171 N. Y. 538. It 
was there heid that an injunction could not 
be granted to restrain the unauthorized pub- 
distribution of lithographic 
prints of a young woman as part of an ad- 


lication and 


vertisement of a legitimate manufactured 
article, there being no allegation that the 
picture was libelous, the picture being a good 
likeness and being used to attract attention 
to the advertisement, and it appearing that 
the publication had caused the voung woman 
great mental and physical distress, necessi- 
tating the employment and attendance of a 
physician. In all the lower courts the deci- 
sion had been in favor of the plaintiff, and 
the Court of Appeals was closely divided by 
a vote of four to three. “This case has beén 
so widely discussed that it is not worth 
while to add to the literature on the subject, 
but it would seem that for a court of equity 
to declare itself unable to give such relief 
as was there asked for, because of the diffi- 
culty in drawing the line, or because some 
day it might be asked to enjoin a publica- 
tion in the newspapers of a public man’s 
portrait, indicated a distinctly reactionary 
policy. The current development of the law 
is along the lines of equitable jurisprudence 
rather than Jegal. 
law judge in the future will be given the 
opportunity to repeat Lord Mansfield’s work 
of rebuilding the fabric of commercial law. 
A decision in equity of this sort tending to 
tighten the bond of precedent is distinctlv 
unfortunate. It may well be that the remedy 
of injunction should be limited rather than 
extended, but the Roberson case is not 
founded on a refusal further to extend the 


Probably to no common- 
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remedy of injunction, but specifically on the 
denial of the existence of an equitable right. 

In a recent case in the New York Court 
of Appeals, damages were sought by a labor 
union from the walking delegates of a rival 
union, who by threats of a strike had caused 
the discharge of members of the plaintiff's 
union. The Court denies the right to relief. 
It puts its decision squarely on the ground 
that it is lawful for a labor union to refuse to 
permit its members to work with fellow-serv- 
ants who are members of a rival organiza- 
tion, to notify the emplover to that effect 
and to notify him that a strike would be 
such servants were (is- 


ordered unless 


charged: such action being based upon a 
proper motive, such as to secure the employ- 
ment of approved workmen only, or an ex- 
clusive preference of employment to its own 
members: and provided that no force was 
employed and no unlawful act committed. 
Judge Parker, speaking for the Court, says 
that a man may work for another or not, just 
as he pleases; and that if he pleases not to, 
the lawfulness of his*choice is not diminished 
by the fact that the reason he pleases not to 
is that his employer retains in his employ 
some other man to whom he, the workman, 
objects: and if he chooses not to work, of 
course he may stop working; and if he 
may stop working, he may threaten to stop 
“A man may threaten to do that 
. A labor 


le same right as 


working. 
which the law says he may do. 
organization has precisety tl 
an individual, to threaten to do that which it 
may lawfully do.”' With the Chiet-Judge 
()’ Brien, Haight and 


vote Judge Judge 


Judge Gray: three judges dissent. The 
Court thus decided the case by a bare ma- 
jority vote. 

The same vote determines the decision of 
the Court in regard to the Child Labor Law, 
wlic) prohibits the employment of a child 
under the age of fourteen in any factory in 


Cumming, 170 N.Y. 


National Protective Association 7 
$06, 33%. 





The Green Bag. 


the State of New York, construing the act 
as in effect declaring that a child under that 
age presumably does not possess the requis- 
ite judgment to be chargeable with contribu- 
tory negligence or to have assumed the risks 
of employment. Here again the vote of 
the Court is four to three, just carried by the 
Chief-Judge. 

Coming down to the last few weeks, the 
Court of Appeals has just had occasion to 
construe an act passed by the New York 
Legi-lature in 1897 providing that no em- 
plové should be required to work in a 
bakery or confectionery establishment more 
than sixtv hours in anv one week. The Court 
holds this to be an exercise of the police 
Here 
again Judge Parker carries the Court with 
him by a_ single vote. From writing 
the dissenting opinion on behalf of himself 
and a single other judge, Judge Parker has 
in the somewhat similar Bakeries case come 
to write the opinion of the Court. The dis- 


power, and therefore constitutional. 


senting opinion in the Bakeries case, like the 
majority opinions in the Prevailing Rate of 
Wages and Dressed Stone cases, is, it must 
be confessed, somewhat general in its criti- 
cism, and they all furnish an instance of con- 
stitutional discussion with almost no refer- 
ence whatever to any particular section of 
the Constitution. Perhaps Judge Gray does 
not go far wrong when he refers to Judge 
Parker's opinion in the Bakeries case as 
“carefully expressed and convincing in its 
reasoning. ’* 

Since the above was written, the very 
latest utterance of the Court of Appeals has 
been published on the Prevailing Rate of 
Wages Law;* and in view of what I have 
pointed out as to the vigorous temperament 
of our Chief-Judge, it is of interest to note 
that the dissenting opinion in the Rodgers 
case above referred to has now practically 

? People 7. Lochner, 177 N. Y. 145. 


> Ryan 7. City of New York, -— N.Y. . (New York 
Law Journal, 11 February, 1904). 














XUM 


Alton B. Parker. 151 


become the opinion of the Court. It is true 
that in the Rvan case just decided, the ques- 
tion involved is the constitutionality of that 
part of the Act imposing on the city the pay- 
ment of the prevailing rate of wages, while 
in the Rodgers case the part of the Act 
involved was that imposing such require- 
ments 01 municipal contractors. In writing 
the opinion of the Court, Judge Parker 
naively says: “As expressed in the Rodgers 
case,” ctc., and then proceeds to quote from 
his own dissenting opinion! And he cour- 
teously states that the Ryan case is not con- 
trolled by the Rodgers case and distin- 
guishes it, doubtless with a quiet satisfaction 
not shared by the now dissenting minority. 
Judge O'Brien, writing the dissenting opin- 
ion, holds that the Court has necessarily de- 
cided the question in the Rodgers case and 
that it is no longer open in this court. Judge 
Parker has now the further support of the 
United States Supreme Court in Atkin 7. 
State of Kansas mentioned above, and his 
reference to it indicates again; I suspect, in- 
dependent research on his part of the Court; 
for it had evidently not been reported when 
the case was argued. 


1 The fact that the Court of Appeals has apparently 
swung clearly around on the main question involved il- 
lustrates one of the lamentable results flowing from our 
present system in New York of providing judges for the 
court of last resort. Recently, under an amendment of 
the Constitution, certain justices of the Supreme Court 
were designated to act as Judges of the Court of Appeals, 
thus making the court temporarily consist of ten judges 
instead of seven. As only seven judges sit at one time, 
the personnel of the Court is constantly changing back 
and forth, and what has happened in this case is that the 
two judges who wrote the dissenting opinion in the Rod- 
gers case, 77/2., Parker and Haight, have now with them 
two of the Supreme Court judges (Cullen and Wemer), 
who were also at that time members of the Court, but 
who did not happen to be sitting, thus making the pres- 
ent majority of four. On the other hand, of the five 
judges who determined the decision in the Rodgers case, 
three of them were sitting in the recent Ryan case and 
again voted against the constitutionality of the law, 
(Judges O’Brien, Bartlett and Vann), but their two as- 
sociates (Landon and Martin), who were still members 
of the Court, did not happen to be sitting in the Ryan 
case; so the former majority party of five has been turned 
into a minority vote of three; and this without a change 
in the opinion or the death or withdrawal from the Court 
of a single Judge. 


This discussion of Judge Parker’s recent 
opinions has been already too far pro- 
tracted; but I trust that it is evident enough 
that anyone who cares to follow the work- 
ings of a very active and vigorous judicial 
mind and of a very closely divided Court of 
last resort, will find of interest the contem- 
porary decisions of the New York Court of 
Appeals. Judge Parker’s tendency, as above 
noted, is not only to hold private litigants 
s‘rictly to the letter of their contracts, but is 
to refrain from relying on general princi- 
ples of policy to nullify legislative enact- 
ments. That this tendency in both cases 
illustrates the true path of a judge, is, it 
seems to me, unquestionable. We have seen 
plenty of vicious legislation, and are apt 
to see plenty more; but after all, the remedy 
for this sort of thing is not to be found 
in the judicial department. The remedy is 
often as bad as the disease. It can hardly be 
doubted that even though unintentionally, 
the United States Supreme Court in the 
Legal Tender cases was to a certain extent 
governed by questions of policy, and the 
resultant legacy of financial heresies sowed a 
crop of disorder and financial perturbation 
for more than twenty years thereafter. We 
complain of populistic legislation; but there 
are no worse expressions of populism than 
in some of the sober pronouncements of our 
courts of last resort. The decisions on com- 
binations tending to monopoly have left the 
law in a state of combined uncertainty and 
perverseness. The only safe course for the 
judges to follow seems to be a rigid adher- 
ence to their duties of construction and inter- 
prctation, and a reso‘ute refusal to interfere 
with the proper powers of the legislature. 
The dangers, passions and _ prejudices 
arouse] by pending economic and political 
questions, pass away with the course of 
years; but the disintegrating influence of 
courts infected with the virus of judicial leg- 
islation lasts for generations. We think 
Judge Parker's hesitancy in extending recog- 
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nition of equitable rights, as exemplified in tion and defender of legislative power, he 
the Marlin and Roberson cases, very unfor- | has been a force making for conservatism 
tunate; but as an expositor of the Constitu- and the integrity of our institutions. 


TO THE GREEN BAG OF BOSTON. 


By LEE WiLson Dopp. 


| NorE.—Secretary Long’s green bag is not characteristic of the genial Secretary of the Navy as an individual 
so much as of the part of the country he comes from. Almost every other Boston man carries one. And there 
are all shades of green, from the vivid insistent clamorous emerald of a St. Patrick’s Day parade to the sober and 
sombre shade which. the dignified Back Bay maidens put on when they want to symbolize in their dress the dawn 


of spring. The normal, healthy Boston man carries the green bag.— 7he Sun, New York.] 


Capacious and convenient, 
Filled with no common fare, 

The teeming womb of wisdom, 
Verdant as mermaid’s hair. 


From out its depths what treasures 
Come hourly to the light— 

Browning, and Beans, and Bunyan, 
Stamps and the Stagirite. 


Ibsen, and Ink (in bottles), 
Pins, and Pinero, too, 

Maeterlinck, Matthew Arnold, 
Gorky, and liquid Glue. 


Stevenson, Walter Pater, 
Tolstoi, Turguieneff, 

D’Annunzio, Dante and Darwin,— 
Macdowell’s last thing in “F.” 


Everything Eddiiying— 
From the Elder Edda to one 
Writ by the “Mystic Mother,”— 
Science as She ts Done! 


Oh, the Green Bag of old Boston, 
Built on a novel plan, 

True culture’s microcosm, 
The critic’s caravan! 
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WHAT THE UNITED STATES HAS DONE FOR INTER- 
NATIONAL ARBITRATION ‘:' 


By HONORABLE JOHN W. FosTEr, 


Formerly Secretary of State. 


HEN we come to consider what the 

United States has done for interna- 
tional arbitration we are carried back to the 
period in history when the United States en- 
tered the family of nations. At that date there 
was a marked contrast between the state of 
law which controlled the rights and inter- 
course of nations and that which enforced 
the rights and duties of the inhabitants of the 
respective nations. The civil law, which 
was in force in most of the countries of Con- 
tinental Europe and their colonies, was the 
accepted product of the ripened experience 
of many centuries of Roman jurisprudence. 
The common law which prevailed in Eng- 
land and its colonies had been brought into 
an established system through the careful 
study and practical application of successive 
generations of renowned jurists. But the 
law of nations was then in its infancy. Only 
one century had passed since Grotius, who 
has been styled the father of international 
law, had compiled his treatise on the “Rights 
of War and Peace;” and Vattel had but re- 
cently published his “Law of Nations,” and 
the principles he enumerated were far from 
being an accepted code. 


International law was still in a formative 
state when our country began its career. It 
had scarcely entered upon its organized life 
when the wars consequent upon the French 
Revolution forced it to consider its rights 
and duties as a neutral power. It soon 
learned that there were no established prin- 
ciples which warring nations respected. Its 
first effort towards the maintenance of inter- 
national rules of conduct was in President 

‘ An address delivered at the annual meeting of the 


New York State Bar Association, held at Albany, Jan- 
uary 19, 1904. 





Washington’s neutrality proclamation, which 
within less than a generation brought about a 
complete change on this important subject. 
‘rom the beginning it stood as the champion 
of a freer commerce, of respect for private 
and neutral property in war, and of the most 
advanced ideas of national rights and justice. 

In the defense of these principles it did 
not hesitate, even in its youth and feeble- 
ness, to challenge the prowess of the Mother 
Country. After years of remonstrance, it 
declared war against Great Britain in re- 
sistance to the right of search and impress- 
ment, of paper blockades, and in support of 
free ships and free goods. That war did 
not vindicate these claims, but by persist- 
ence in their advocacy this young nation has 
seen the principles for which it contended 
finally recognized, not only by England, but 
by all the nations of the world. After the 
recognition came, a Secretary of State of the 
United States, in a letter to the British Min- 
ister for Foreign Affairs, referring to that 
period said: “From the breaking out of the 
wars of the French Revolution to the year 
1812, the United States knew the law of na- 
tions only as the victim of its systematic vio- 
lation by the great maritime powers of Eu- 
rope.” 

By its steady championship of a freer com- 
merce and of most elevated principles of 
conduct in war, the United States has 
brought about an almost complete change 
in the practice of nations. There still re- 
mains to be incorporated into international 
law one of the principles announced by the 
founders of our government, and steadily 
advocated up to this day—the exemption 
from seizure of private property on the sea 
in time of war. President Roosevelt, reiter- 
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ating the words of his illustrious predecessor, 
in his last annual message, has again urged 
it upon the nations of the world, and the day 
is I think not distant when it will be ac- 
cepted by them. 

As our country has from its earliest his- 
tory led the nations of the earth in creating 
a more elevated and perfect system of inter- 
national law, so also it will be seen it has 
been the most active in adjusting interna- 
tional controversies and preserving peace by 
The first 
treaty negotiated after the organization of 
the government under the Constitution—the 
Jay treaty of 1794 with Great Britain—was 


means of treaties of arbitration. 


an important event in international relations. 
It marked a distinct advance in the practice 
gf nations and sought to ameliorate the 
harshness of war and to establish more 
It contained our first 


treaty provision for the extradition of crim- 


clearly neutral rights. 
inals. There may be noted in passing the 
great development within the past hundred 
vears of this feature of comity among na- 
tions. The Jay treaty of 1794 provided for 
extradition in only two classes of crimes; the 
treaty of 1842 with Great Britain contained 
seven Classes; and that of 1889 enlarged the 
number to twenty-five. 

The Jay treaty was negotiated to avert a 
war with Great Britain which was imminent. 
This country was then in a state of intense 
excitement. John Quincy Adams, writing 
years after, of the crisis occasioned by the 
treaty, says it was “the severest trial which 

the fortunes of our country have 
ever passed through.” No other event in 
our history “has convulsed to its inmost 
fibers the political associations of the North 
American people with such excruciating 
agonies as the consummation and fulfillment 
of this great national composition of the 
conflicting rights, interests, and pretensions 
of this country and Great Britain.” 

The convention contained provisions for 


the adjustment of three of the most irritating 


The Green 





Bag 


of the questions in controversy by a refer- 
ence to arbitration, to wit, the initial point 
of the boundary line between the United 
States and Canada, the indemnification of 
British loyalist creditors, and the claims of 
American shippers for violations of neutral- 
itv. For these purposes three separate 
boards of arbitration were created. It wasa 
novel spectacle presented to the nations in 
the eighteenth for two peoples, 
wrought up to the highest pitch of angry 
controversy, to agree to refer questions 
which could not be settled by the ordinary 
methods of diplomacy, to a court of arbitra- 


century 


tion rather than appeal to the arbitrament of 
arms. 

The year following, 1795, the 
treaty negotiated by the new government, 
that with Spain which sought to adjust very 
important matters, also contained a pro- 
vision for a court of arbitration. 

We were not so fortunate in our second 
The ques- 


second 


controversy with Great Britain. 
tions at issue were of such grave character 
that it did not seem possible at that day to 
settle them by any other method than a 
resort to war. The right of search of neu- 
tral vessels and impressment of their seamen 
was one in which Great Britain, in her des- 
perate efforts to resist the aggressions of 
Napoleon, was utterly unwilling to submit 
to arbitration. The principle that a block- 
ade must be actual and that free ships make 
free goods was such as time and the advance 
of nations in liberal commerce must settle, 
and which no court of arbitration of the 
period could resolve. Nothing was left for 
the young nation but to stand by its claims 
and trust to the future for its vindication. 
The War of 1812 settled none of the issues 
of that conflict, but in the course of time 
all the governments of the globe came to 
accept the principles for which the United 
States struggled against the most powerful 
of the nations. 

By the treaty of peace of 1814 with Great 
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sritain four boards of arbitration were cre- 

ated. These all related to the frontier line 
with Canada. The boundary question has 
been from the very beginning of our inde- 
pendence as a nation the source of almost 
constant discussion, often of angry contro- 
versy, and more than once has brought the 
countries to the brink of war. But in every 
instance when the usual methods of diplo- 
macy failed arbitration has been restorted 
to with success. 

During the two generations and more 
which followed the war of 1812 we were 
able, with one exception, to settle all our 
controversies with foreign powers by peace- 
ful methods; and that long period contains 
the record of many courts and commissions 
of arbitration. The most numerous of them 
were with the Mother Country, but more 
than a score of them were with other nations 
of Europe and America. 

The only break in this long chain of peace- 
ful adjustments was the war of 1846-8 with 
Mexico. That was at an era in our history 
when the political rule of the slave oligarchy 
was in the ascendancy, and under its baleful 
influence what history has recorded as an 
unjust war was waged against our southern 
neighbor. 

There is, however, a bright spot in tls 
dark record. In the treaty of 1848 which 
terminated the war with Mexico an article 
was inserted wherein the United States 
pledged itself in the future to adjust its dis- 
agreements with Mexico by pacific negotia- 
tions and by arbitration. And for the past 
half century and more our relations with 
our adjoining sister republic have been con- 
ducted in the true spirit of the article cited, 
and when diplomacy has failed we have 
resorted to arbitration. This provision of 
the treaty of 1848 being the first of its kind 
and so notable in its stipulations I quote it 
in full, as follows: 

“ARTICLE XXI._ If, unhappily, any 


lisagreement should hereafter arise between 


the governments of the two republics, 
whether with respect to the interpretation 
of any stipulation in this treaty, or with re- 
spect to any other particular concerning the 
political or commercial relations of the two 
nations, the said governments, in the name 
of those nations, do promise to each other 
that they will endeavor, in the most sincere 
and earnest manner, to settle the differences 
so arising and to preserve the state of peace 
and friendship in which the two countries are 
now placing themselves, using, for this end, 
mutual representations and pacific negotia- 
tions. And if, by these means, they should 
not be enabled to come to an agreement, a 
resort shall not, on this account, be had to 
reprisals, aggression, or hostility of any kind, 
by the one republic against the other, until 
the government of that which deems itself 
aggrieved shall have maturely considered, 
in the spirit of peace and good neighborship, 
whether it would not be better that such dif- 
ference should be settled by the arbitration 
of commissioners appointed on each side, or 
by that of a friendly nation. And should 
such course be proposed by either party, it 
shall be acceded to by the other, unless 
deemed by it altogether incompatible with 
the nature of the difference, or the circum- 
stances of the case.” 

Our great Civil War, which put to the 
test all the resources of the country and 
called for the exercise of the utmost diplo- 
matic skill and forbearance, left us with 
an irritating controversy with Great Britain 
over the conduct of the latter in the time of 
our greatest distress. The feeling in the 
North was one of intense hostility toward 
England, because of its hasty recognition 
of the Confederate Government as a bel- 
ligerent and for allowing its ports to be made 
the base of operations for the work of the 
cruisers which preyed upon and destroyed 
our commerce and greatly increased the 
expense and prolonged the war. From time 
to time our protests against these acts were 
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presented in vigorous form, and while our 
London for 
the damages incurred, he proposed to sub- 
mit all the questions involved to arbitration. 
At the close of the war when the authority 
of the Union was fully established through- 
out the: revolted territory, our government 


minister in made reclamation 


renewed its claims of reparation on account 
of the Lritish disregard of the principles of 
international law and for the damages in- 
Hicted thereby on our citizens. 

To these demands the British government 
replied in a spirit very far from conciliatory. 
karl Russell, the Minister for Foreign Af- 
fairs, referring to the questions for whose ad- 
justment Mr. Adams had proposed arbi- 
tration, said: “It appears to Her Majesty’s 
government that neither of these questions 
could be put to a foreign government with 
any regard to the dignity and character of 
the the British nation. 
Her Majesty’s government are the sole guar- 
must 
therefore decline either to make reparation 


British crown and 


dians of their own honor and 


and compensation or to refer the ques- 
Here was a con- 
spicuous avowal by a proud government in 


tion to any foreign state.” 


an important controversy of “the national 
honor,” which is so often put forward as a 
bar or objection to an agreement for arbi- 
tration. Yet the sequel proves that when a 
nation is able to free itself from the heat and 
rancor of the dispute, “the national honor” 
is more involved in an equitable and peace- 
ful settlement than in a stubborn adherence 
to a preconceived opinion to the detriment 
of the interests of the nation. 

Although our people at the close of the 
war were wrought up by a bitterness of spirit 
the British government and felt 
keenly the wrongs which had been inflicted, 
they were content to bide their time for a 
better state of public sentiment in England. 


against 


Without abating in any degree our claims, 
but in a spirit of calmness, Secretary Seward 


London that he 


our Alinister in 


informed 


| 
| 
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would not the 


for arbitration, but would await the action 


again press proposition 


of the British government. He said, how- 
ever, that there was not a member of the 
government, nor, so far as he knew, any citi 
zen of the United States, who expected that 
the country would in any case waive its 
demands upon the British government for 
the redress of wrongs committed in violation 
of international law. 

course of a_ few 


In the years a 


change of ministry occurred in England, 
and meanwhile the sentiment of its people 
had been materially modified. They began 
to feel that the so-called “national honor” 
ought not to stand in the way of a peaceful 
settiement oi questions about which the 
American people felt so deeply and which 
might at any time be fanned into a hostile 
spirit. With the change of ministry there 
came an intimation of a willingness to take 
up the subject anew, and out of this grew 
the Joint High Commission, the result of 
whose deliberations was the treaty of Wash- 
ington in 1871. 

This treaty created the Tribunal of Ge 
neva, the arbitration in 


which the United States ever engaged and 


most important 
probably the most august and imposing ever 
held in the world. It involved questions of 
supreme importance and pecuniary claims of 
great magnitude, but its special significance 
was in the fact of two great nations be- 
ing able to compose weighty matters, which 
had awakened the passions of their people to 
a high state of bitterness, by an appeal to 
reason and the arbitrament of friendly pow- 
ers in place of war. Its influence on the 
world was great and far reaching, and the 
United States may justly claim the credit 
for this beneficent event, through its patient 
but persistent adherence to the peaceful pol- 
icy of arbitration. 

I have recalled these well-known historical 
facts to accentuate the devotion of our coun- 
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try to this method of adjusting international 
differences; but for the lawyer the Geneva 
Tribunal possesses additional interest, in that 
it marked an important advance in the law 
of nations and in the practice of international 
judicatories. Although Lord Russell had 
firmly declined to make reparation for the 
acts of his government, the treaty of 1871 
contains an authorization in advance for the 
British plenipotentiaries “to express, in a 
friendly spirit, the regret felt by Her Maj- 
esty’s government for the escape, under 
whatever circumstances, of the Alabama and 
other vessels from the British ports, and for 
the depredations committed by those ves- 
sels.” This declaration, unusual in treaty 
stipulations, prepared the way for a friendly 
consideration of the questions submitted to 
the Tribunal; but it was accompanied by a 
provision which rendered a decision in favor 
of the United States almost certain. 

This provision was the insertion of three 
rules in the treaty which was to govern the 
arbitrators in their decision of the questions 
submitted to them. These rules embody the 
principles of neutrality announced by the ad- 
ministration of Washington and which had 
been early incorporated into the statutes of 
the United States. They constitute such a 
distinct triumph on the part of our govern- 
ment in the recognition of principles of inter- 
national law for which it had so long con- 
tended, that I extract them in full from the 
treaty. 

“A neutral government is bound— 

“First, to use due diligence to prevent the 
fitting out, arming or equipping, within its 
jurisdiction, of any vessel whch it has reason- 
able ground to believe is intended to cruise 
or to carry on war against a Power with 
which it is at peace; and also to use like dili- 
gence to prevent the departure from its juris- 
diction of any vessel intended to cruise or 


carry on war as above, such vessel having’ 


been specially adapted, in whole or in part, 
within such jurisdiction, to warlike use. 





“Secondly, not to permit or suffer either 
belligerent to make use of its ports or waters 
as the base of naval operations against the 
other, or for the purpose of the renewal or 
augmentation of military supplies or arms, 
or the recruitment of men. 

“Thirdly, to exercise due diligence in its 
own ports and waters, and, as to all persons 
within its jurisdiction, to prevent any viola- 
tion of the foregoing obligations and duties.” 

The British government asserted that it 
could not assent to these rules as principles 
of international law in force during the Civil 
War, but it agreed that they might be made 
applicable to the contemplated arbitration. 
It further agreed to observe these rules in 
the future relations of the two countries, and 
the two governments stipulated to bring 
them to the knowledge of other maritime 
powers, and to invite them to accede to them. 

The last clause of the agreement was not 
carried out, Great Britain showing a reluc- 
tance to a submission of the rules to other 
powers for accession thereto, influenced in 
part by disappointment over the award and 


‘by the construction put upon some clauses 


of the rules by the tribunal. The general 
concurrence of opinion of publicists at the 
time, with some dissent in England, was that 
they were a correct statement of internat- 
ional law. At this day they are recognized 
by all governments, including Great Britain. 

The Treaty of Washington of 1871 is of 
further interest in that it contained the most 
complete provisions as to the mode of pro- 
cedure in arbitration which up to that date 
had been made. It may not be without 
interest to briefly recapitulate them. The 
tribunal was composed of one American, 
one British, and three neutral members; and 
its decisions were to be made by a majority. 
Each government was represented by an 
agent, and such counsel were to be appointed 
as each government should think proper. 
The case of each of the two parties, accom- 
panied by the documents and evidence on 
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which each relied, was to be delivered to the 
arbitrators and opposing agent within six 
months after the exchange of ratification of 
the treaty. Four months after the delivery 
of the case the counter-case on each side was 
to be likewise delivered, but the arbitrators 
were given the power to extend the time for 
good cause shown. If either party specified 
any document in its own exclusive possession 
without annexing a copy, the other party 
could require a copy to be furnished; and 
either party had the right to call for the 
original or certified copies of all papers ad- 
duced as evidence. And, finally, both par- 
ties were to deliver, within two months after 
delivery of the counter case, a written or 
printed argument; and the arbitrators, if 
they desired elucidation of any point, could 
require a printed statement or argument, or 
oral argument by counsel, to which the other 
party had the right of a reply. The award 
of the Tribunal was to be rendered within 
three months from the close of the argu- 
ment, if possible. 

As is well known, the award of the tribunal 
was in favor of the United States, but the 
value of its triumph was not in the money 
compensation, but in the inestimable benefit 
conferred not only upon the two nations 
concerned, but the people of the world, in 
pointing out a better method of settling in- 
ternational controversies than by war. There 
was for a time a feeling in England of dis- 
appointment and dissatisfaction with the re- 
sult, but on both sides of the water general 
relief was experienced that a definite and 
peaceful settlement had been reached of a 
matter which had occasioned deep resent- 
ment and threatened a long estrangement 


of the two kindred nations. 

Next in importance for the United States 
to the Geneva arbitration was that relating 
to the protection of the fur seals in Behring 
Sea, held in Paris in 1893. The questions 
then submitted arose out of the effort on 
the part of the Government of the United 


States to protect the seals on the high sea, 
while absent from the islands which they 
made their home, in quest of food or on their 
annual migration. The contention of the 
United States was that the practice of the 
Canadian vessels in killing the seals in the 
water on the high sea was necessarily indis- 
criminate and wasteful, and tended to the 
extermination of this herd of animals, useful 
to mankind and a source of profit to the 
government of the United States. 

The latter, in its efforts to protect the seals 
seized a number of Canadian vessels and 
confiscated them and their cargoes. Vigor- 
ous protests from the British government fol- 
lowed and large claims for damages were 
presented. After a long diplomatic corres- 
pondence, the two governments agreed to 
submit the questions involved to arbitration. 

The treaty provisions for the constitution 
of the tribunal and its procedure were very 
similar to those of the Geneva Tribunal. The 
chief points of variance were as follows: Each 
of the contracting parties were to be repre- 
sented by two members of the Court, which 
with the three neutral arbitrators constituted 
a court of seven members. The arbitrators 
were to be “jurists of distinguished reputa- 
tion in their respective countries; and the 
selecting powers were requested to choose, 
if possible, jurists who are acquainted with 
the English language.” In the Geneva arhi- 
tration it was provided that the tribunal 
could call for oral argument if desired by it; 
but in the fur seal arbitration, in addition to 
the printed argument, each party had the 
right to “support the same before the arbi- 
trators by oral argument;” and under this 
provision the tribunal was in session for 
three months, mainly engaged in hearing 
oral arguments. 

The decision of the tribunal was against 
the contention of the United States, and as 
a result it had to pay about half a million 
of dollars for damages to the Canadian seal- 
ers, and to sustain a heavy loss in its annual 
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income from the seal islands, because of the 
diminution of the animals by pelagic sealing. 
Although the contention of the United States 
was recognized as a strong one, the arbitra- 
tors were influenced in their decision by a 
desire to preserve what is termed “the free- 
dom of the sea.” 

The Paris award was so much less satis- 
factory to the United States than that of 
Geneva that the first impression created by 
it was unfavorable to international arbitra- 
tion, but the more mature and better judg- 
ment of the country doubtless is that it was 
a wiser settlement of the questions at issue 
than to push them by the continued seizure 
of British vessels to the extreme of war. 

The latter half of the last century was very 
fruitful in the settlement of questions be- 
tween the United States and other countries 
by means of arbitration. It will not be pos- 
sible for me to enumerate them in detail. It 
suffices to state in general terms that they 
cover a great variety of questions, from high 
principles of international law and important 
territorial rights to individual pecuniary 
claims and torts. But there is one feature 
of these arbitrations which, for the honor of 
our country, calls for special notice. I refer 
to the spirit of equity and fair dealing which 
has marked the conduct of our government 
in all cases where any suspicion of fraud or 
exaggerated damages has attached to the 
arbitral decisions. I cite a few of these by 
way of illustration. 

The only instance in our history where 
fraud and corruption have been established 
against an arbitration tribunal was that with 
Venezuela under the treaty of 1866. Soon 
after the adjournment of the commission 
charges of irregularity and fraud on the part 
of the members were made at Washingtcn by 
the Venezuelan government, and an investi- 
gation established, to the satisfaction of Con- 
gress, the fact that a corrupt arrangement 
had been made between the American com- 
missioner, the umpire (a Venezuelan), the 





a) 

United States minister to Venezuela, and his 
relative, the leading attorney before the com- 
mission, by which a large part of each claim 
represented by the attorney and allowed by 
the commission was to be divided between 
the persons named. Awards upon the claims 
held by this attorney made up about two- 
thirds in amount of the total awards, and 
some meritorious claims not presented by 
him were rejected. After considerable delay 
in securing legislation, a new commission 
was organized which reviewed the work of 
its predecessor. Of the twenty-four cases 
allowed by the first commission only nine 
were passed on favorably, and three old 
cases rejected were allowed by the new com- 
mission, and which represented more than 
half of the total awards. 

Two claims of American citizens against 
Hayti which were strongly pressed diplo- 
matically by our government, were sub- 
mitted to arbitration in 1884, and awards for 
a large amount were rendered. Soon aiter 
this action charges of fraud on the part of 
the claimants were preferred, and Secretary 
Bayard after investigation held that neither 
of the cases had any foundation in justice, 
and that a sovereign state could not in honor 
press an unconscionable and unjust award. 
The Haytian government was accordingly 
released from the payment of these claims. 

The Chinese indemnity fraud of 1858 is an 
instance of the treatment by the United 
States of exaggerated damages obtained 
through commissions. A large sum was 
paid in gross by China upon the alleged 
claims of American citizens, and their claims 
were passed upon by a domestic or American 
commission. After all possible claims had 
been allowed about half a million dollars 
or considerably more than half of the sum 
paid remained in the United States Treasury. 
After being there for many years, Congress 
in 1885 directed its return to China. The 
minister at Washington, in acknowledging 
its receipt said: “This generous return .. . 
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cannot fail to elicit feelings of kindness and 
admiration on the part of the government of 
China.” 

A number of other cases of fraudulent 
award might be cited but the most notable 
were those which occurred under the claims 
treaty with Mexico of 1868. Decisions were 
rendered by the arbitration commission in 
favor of American citizens in the sum of 
over $4,000,000. Immediately after the ad- 
journment of the commission newly discov- 
ered evidence came into the possession of 
Mexico which, if not successiully rebutted, 
wouid establish the fact that two of the 
claims to the amount of $1,170,000 were 
without merit and absolutely fraudulent. 
This evidence was submitted to the Secretary 
of the State and by him laid before Congress, 
with a view to legislation providing for a 
judicial examination of the charges of fraud. 

\ll efforts to that end were strongly re- 
sisted in Congress by the claimants on the 
following grounds—(1) that the question was 
res judicata; (2) that the parties to the award 
had acquired vested rights of which they 
could not be deprived; (3) that the award of 
an international tribunal could not be re- 
opened; and (4) that Congress was without 
power to provide for a rehearing of the case. 

Under the provisions of the treaty Mexico 
was paying to the United States the amount 
due on the awards in instalments. Five of 
these instalments had been distributed to the 
claimants, but finally further distribution in 
the two cases in question was suspended and 
$750,000 paid in by Mexico was withheld to 
await action by Congress. Two attempts 
were made by the claimants to obtain pos- 
session of this money by writ of mandamus 
upon the Secretary of State, but in both 
instances on appeal to the United States Su- 


- preme Court the writ was refused. In its 


decision the Court said: “As between the 
United States and the claimants, the honesty 


of the claim is always open to inquiry for the 
purpose of fair dealing with the government ! 


against which, through the United States, 
a claim has been made.” 

After fourteen years of delay, occasioned 
by the obstructive tactics of the claimants, 
in 1892 Congress passed an act referring the 
two cases to the Court of Claims for investi- 
gation to determine whether the awards had 
been obtained by fraud and perjury, and if 
so found the money remaining in the Treas- 
ury was to be returned to Mexico. Upona 
full hearing this court decided that the two 
awards had been obtained by fraud and per- 
jury, and upon appeal by the claimants to 
the Supreme Court the decision was affirmed. 
Not only was the money in the Treasury 
returned to Mexico, but Congress made an 
appropriation for the amount which had been 
distributed to the dishonest claimants, and 
that was also repaid to Mexico. 

It has thus been determined that inter- 
national arbitration cannot be used by claim- 
ants to perpetrate fraud, and that, in the 
language of the Supreme Court, “no tech- 
nical rules of pleading, as applied to munici- 
pal courts, ought ever to be allowed to stand 
in the way of the national power to do what 
is right under all the circumstances.” 

The foregoing cases show that, though the 
government oj the United States is not intre- 
quently misled by designing claimants or by 
the unwise action of its diplomatic agents, 
it has not hesitated when fully possessed of 
the facts to undo any injuries inflicted upon 
friendly powers by means of international 
commissions; and that fraud, once exposed, 
cannot reap the benefit of its iniquity under 
the cover of the finality of an award. 

A study of the various cases of arbitration 
in which the United States has been a party 
will develop a great variety of questions of 
law and practice, which it will not be possible 
for me to take up in detail. They relate, 
in part, to the constitution or personnel of 
the tribunal, to its procedure, and to the 
power of the arbitrators to determine their 
own jurisdiction. In the arbitration of claims 
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a still broader field of judicial inquiry is 
opened up, such as the authority and manner 
of presenting claims, the nationality or citi- 
zenship of the claimant, the domicil, the for- 
feiture of national protection, who are 
“authorities,” what constitutes a denial of 
justice, what are forced loans, how far cases 
of voluntary contract are cognizable, respon- 
sibility for damages to private property by 
war, the measure of damages, whether in- 
terest should be allowed, and many other 
questions, some of which are in common 
with our domestic courts. The various tri- 
bunals or commissions have been by no 
means uniform in the rules laid down on 
these subjects, and yet, notwithstanding the 
conflict of decisions, a system of general 
principles may be evolved which will prove 
usefui in future arbitrations. 

The great event of all time in respect to 
international arbitration was The Hague 
Peace Conference of 1899. The Convocation 
of the representatives of all the considerable 
powers of the earth was mainly for other 
purposes, but arbitration was the chief prac- 
tical result of its deliberations. I am sup- 
ported in the statement by one of the mem- 
bers of that body that when the invitation 
to the Peace Conference was issued thought- 
ful observers, at least in this country and in 
England, recognized at once that the estab- 
lishment of a permanent court of arbitration 
was the one important achievement which 
was within the reach of that historic gather- 
ing. The same authority states that the 
American representatives regarded it as the 
one end of their endeavors, for which they 
would have sacrificed almost anything else. 

Happily their efforts were successful, and, 
as a result in large measure of their advo- 
cacy of it, the nations there represented 
united in the organization of The Hague Per- 
manent Court of Arbitration. It is not nec- 
essary for me to enter upon the details of 
the history and functions of this court, as 


that task has already been ably and lucidly 
performed by others. 

It is especially gratifying to us as Ameri- 
cans to know that our government was the 
first to show its faith in the efficacy and 
utility of The Hague Court by resorting to 
it, with our neighboring republic of Mexico, 
for the settlement of a question of long- 
standing diplomatic controversy. The result 
of that trial has encouraged us to continue to 
resort to it, and it has had a salutary influ- 
ence on other of the signatory powers. We 
were a second time gratified at that action 
of our government, when President Roose- 
velt was asked by the three powers—Ger- 
many, Great Britain and Italy—to arbitrate 
their differences with Venezuela. In place 
of accepting the responsible trust so flatter- 
ing to his impartiality, he courteously de- 
clined and referred them to the Court at 
The Hague which had by them and us been 
created for just such cases. 

It was a memorable event which testifies 
to the progress of the world in the apprecia- 
tion Of reason as against force, when those 
powerful nations stopped their warlike opera- 
tions against a weak foe, recalled their 
navies, and agreed to submit their claims to 
arbitration commissions and to refer to The 
Hague Tribunal the essential questions in- 
volved in the conflict. The peace-loving 
world will await with the keenest interest 
the decision of the question to be decided hy 
that Tribunal, to wit, whether nations can by 
a resort to war secure a preferential treat- 
ment in justice and in equity for their claims 
over nations which pursue a peaceful method 
of adjustment. Whatever may be the deci- 
sion, the spectacle of the congregation at 
one time at The Hague of almost all the 
leading nations of Europe and several of 


| those of the American hemisphere for the 


settlement of their differences by argument 
and reason, will not fail to have a salutarv 
effect. And it is a matter of just pride to us 
that this result was brought about by the 
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action of the President of the United States. 

My review oi the part taken by our coun- 
try in arbitration wiil not be compiete unless 
I refer to the most recent adjustment in 
international controversies—the Alaskan 
Boundary Tribunal. Its consideration is the 
more desirable in view of the fact that there 
exists a strong opposition to making treaties 
by which the United States would pledge 
itself to submit all questions of difference 
with other nations to arbitration. It is con- 
tended that there are some subjects which 
should not be submitted to that method of 
settlement. If, therefore, some other method 
of amicable adjustment is found to be prac- 
ticable for such questions, it will be a great 
gain for the cause of peace. 

When the Alaskan Boundary matter was 
referred to the Joint High Commission of 
1898, the British members proposed to sub- 
mit it to arbitration upon the same terms 
as the Anglo-Venezuelan arbitration then in 
progress. The American members declined 
this proposal, being satisfied that such action 
would not command the assent of the Senate 
of the United States. The ground of opposi- 
tion was not that a territorial question was 
not a fit subject of arbitration, for our gov- 
ernment had repeatedly agreed to such a ref- 
erence of controversies respecting the 
boundary with Canada. The refusal was 
based upon the fact that Russia and the 
United States had been in undisputed pos- 
session of the territory for many years, and 
that Great Britain had permiticd the United 
States to exercise sovereignty over it and 
its citizens to occupy and develop it, without 
protest or notice of any conflicting claim, 
until a very brief period before the proposi- 


tion for arbitration. 

In this state of affairs a method of refer- 
ence was adopted which was indicated in the 
Olney-Pauncefote unratified Convention of 
1897. A tribunal of jurists was created, 
composed of three members from each na- 
tion. The treaty required that these jurists 





“shall consider judicially the questions sub- 
mitted to them, each of whom shall first sub- 
scribe an oath that he will impartially con- 
sider the arguments and evidence presented 
to the tribunal and will decide thereupon ac- 
cording to his true judgment.” 


Much doubt was expressed as to any bene- 
fit to result from such a reference, and this 
doubt was possibly as prevalent in the 
legal profession as in any other class of 
society. | find in the able report of the 
committee of the New York State Bar 
Association of 1896, it is stated that in 
time of excitement and unfriendly feeling 
between two countries “it is futile to expect 
that any beneficial result can be secured 
from a court evenly balanced between two 
contending parties.” Happily, however, the 
experiment has proved a success, and by 
means of such a tribunal we have been en- 
abled to adjust a most perplexing contro- 
versy, which threatened to seriously disturb 
the harmony of our relations with our north- 
ern neighbors. It is an occasion of con- 
gratulation to the bar that a subject which 
was not found susceptible of settlement by 
diplomacy and was regarded as not within 
the proper limits of arbitration, should be 
considered judicially by an evenly balanced 
court and an effective decision reached. 

In a very imperfect manner I have com- 
pleted a review of the most important acts 
of the United States in respect to the peace- 
ful solution of international controversies. 
It is a record of which every American may 
be justly proud. It shows that our country 
has stood 1n the forefront of the nations seek- 
ing for peace, and that it has been the most 
influential factor among them in promoting a 
sentiment in favor of international arbitra- 
tion. Since our independence was acknowl- 
edged four generations ago we have spent 
only five years in foreign wars—too many 
for a peace-loving people, but a record which 
is paralleled by few of the nations of Christ- 
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endom. The era of warfare has not ceased 
upon the earth, but if the principles for 
which our country has contended from its 
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earliest history should universally prevail 
among men, the future of nations will be 
quite different from the past. 


THE MISHAP OF SQUIRE BERRY TODD. 


By JOHN JoRDAN Douctass, 


Of the North Carolina Bar. 


S OUIRE BERRY TODD, Magistrate 
and Notary Public, long, lank and loose- 
jointed, was apparently a typical American 
citizen, bearing, as many declared, a close 
physical resemblance to the pictures of 
“Uncle Sam.” But mentally and morally 
Squire Berry was an enigma—a rara avis. 
He invariably took the “off” side of every 
controversy in Pikeville—that is to say, 
when his official functions decreed not other- 
wise. 

Living alone in his dingy, cob-webbed of- 
fice, holding daily converse _and_ nightly 
orgies with the venerable shades of legal 
lore, the eccentric squire spent his declining 
—or rather we should say his reclining— 
vears. With his yellow goat-beard and wisp 
of golden hair, the squire flaunted defiance 
in the face of the old man of the snows. 

The squire’s favorite pastime was fishing 
on the Sabbath, claiming that, according to 
the most ancient and honorable lexicograph- 
ers, it was a holiday rather than a holy day, 
the “y” having been substituted to put a 
burdensome restriction on youth. 

A certain warm, sunshiny day in June, 
when the members of the Pikeville Bar were 
industriously and conscientiously singing or 
snoring off their sins, found the squire seated 
on his favorite log over “Crocodile Creek.” 
He had landed (or logged) two terrapins and 
an eel, and lost, by entanglement with a raft 
of brush, a hefty cat-fish. A swarm of mosqui- 
toes sang about the squire, and it became 


necessary for him to give them an occasional 
peremptory flap with his broad-brimmed pal- 
metto hat. He was just in the agony of one 
of these frantic flourishes when his cork 
bobbed and sank, as if a five-pounder had 
seized the hook. The squire instantly made 
a sudden downward sweep, and, in the dis- 
traction of two things being done at almost 
one and the same time, lost his equilibrium, 
and went backward into the creek like a 
monstrous, long-legged bull-frog. 

For a moment only a few big bubbles 
marked the spot where he had made his 
forcible entry, then the shiny bald spot on his 
head appeared, closely followed by bony 
arms and legs, and a furious splatter. Blow- 
ing like a porpoise, the squire struck out for 
the nearest stretch of shore, and had almost 
gained that coveted terra firma when a rusty, 
evil-eyed alligator suddenly intervened. 
Though, from the vantage ground of the 
shore, the log-like creature had seemed per- 
fectly harmless and inoffensive; the squire 
was not anxious to cultivate his acquaint- 
ance in the water; so for once he did just 
what other men would have done—turned 
and made for the opposite shore, as if an 
instanter capias had been issued for him, 

Imagine, therefore, his surprise and con- 
sternation when another, and larger alligator 
rose directly in his liquid path. “A pretty 
kettle o’ fish!” gasped the squire. “I know 
new how to appreciate the feelings of a wit- 
ness when the lawyers get him betwixt the 
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devil and the deep blue—. Shades of 
Blackstone!” he cried when he suddenly be- 
came entangled in the raft which had pre- 
viously occasioned the loss of his cat-fish. 
“Help! help!” 

Now it happened that the Reverend Jonas 
Biddle had candidates to baptize that day, 
and hearing the squire’s cries of distress, he 
hurried to the rescue. 

“The wicked stand in slippery places,” ob- 
served the parson, carefully perching him- 
self on the log, and opening his bible at the 
forty-first chapter of Job. “Listen, oh son of 
Belial, to the patience of Job: ‘Canst thou 
draw out leviathan with a hook? ... Wilt 
thou play with him as with a bird? (No, 
sah,” cried the squire, with an uneasy glanceat 
the alligators) Behold, the hope of him 
is in vain, shall not one be cast down even 
(“Heaven forbid it!” 

.. Who can open 
His teeth are terrible 


at the sight of him? 
ejaculated the squire) 
the doors of his face? 
round about. (‘For humanity’s sake, stop 
preaching and get me out of here!’’ shouted 
He esteemeth iron as straw, 
He behold- 


the squire. 
and brass as rotten wood. . 
eth all high things.’’ 

The squire crouched lower in the water, 


which at that point was something over 
waist-deep. “Rejoice not when thine enemy 
falleth; let him that standeth take heed lest 
“IT never—.” 
inter- 


he fall,” he cried desperately. 

“Do you believe in immersion?” 
rupted the preacher. 

“Tt seems so.” 

“Do you believe in the final preservation 
of the saints, and the final persecution of the 


wicked?” 
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“T believe in the final persecution of the 
saints and the final perseverance of the 
wicked,” averred the squire. 

“Then work out your own salvation with 
fear and trembling,” said the preacher with a 
decisive ring in his voice. “My candidates 
I must be going.” 

“T subscribe to 


are waiting yonder. 

“Stay!” cried the squire. 
that.” 

“Do you promise, if admitted to the 
church, to love the brethren and sisters?” 
continued the preacher. 

The squire demurred at this (he had never 
been an admirer of the sisters), but glancing 
at the alligators, which seemed to be man- 
ceuvering to foreclose their mortgage, he 
gave vent to a weak affirmative. 

“One brief question,” said the 
preacher, securely tying a rope, which he 


more 


carried for use in baptismal emergencies, to 
the log. “Do you, here and now, henceforth 
and forever renounce, denounce, decry, deny, 
and despise the world, flesh and the devil— 
and fishing on the Sabbath?” 

“IT d-d-d-do,” shiveringly admitted the 
squire, with an egg-blue look about his lips. 

“Then, brother Berry Todd, I cast you the 
rope of salvation.” The rope fell within easy 
reach. The squire seized it eagerly, and 
pulled with such force that the log suddenly 
went asunder with the Reverend Jonas Bid- 
dle on the broken end. But it served to 
scare off the saurians and to set the squire 
adrift. A few moments later he and the par- 
son were pulled ashore by the candidates, but 
the main participants in this serio-comic (or 
religio-comic) event have never troubled 
each other about religion since. 
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AMERICAN LAW SCHOOLS AND THE TEACHING OF LAW. 


By GeorGE L. REINHARD, LL. D., 


Dean of the Indiana University School of Law. 


AW schools and law school teachers have 
doubtless something to learn from one 
another. As remarked by a Harvard law 
professor,—the knowledge of the science of 
teaching law is not to be found in any one 
particular law schooi. That we have in con- 
nection with the American Bar Association 
a section of legal education and an associa- 
tion of American Law Schools, is sufficient 
proof that at least we who are members of 
the same fully recognize the truth of the 
above proposition. Many of us travel hun- 
dreds of miles every year and listen to papers 
and oral discussions in the meetings of these 
organizations so that by the exchange of 
ideas we may become mutually better in- 
structed about the best way to conduct law 
schools. But while these proceedings are 
doubtless of great value to those who witness 
them, they do not, after all, offer opportu- 
nities for observing and studying the 
methods applied in the different schools and 
their effect upon the students or the charac- 
ter of the students themselves with regard to 
previous preparation and other qualifications. 
There are many things said and done in 
other schools in which law is taught which 
we do not hear and see in our own. Some 
of these may and some may not commend 
themselves to our judgment; nor is it neces- 


sary that everything we meet with in prom- | 


inent schools should receive our unqualified 
approval or be adopted in our own work. 
One may pick out. that which impresses 
him favorably, and carry it away with him, 
if he chooses to do so. But even if he should 
conclude, after investigation, that he has not 
been introduced to much which is new to 
him or better than that of which he is al- 
ready in possession, it will be a source of 
some satisfaction, at least, to realize that his 


own school and his own methods are not 
very far behind those of others which are 
counted among the best in the land. 

It was with some such feelings as these that 
I determined last year to visit some of the 
principal law schools of the country, provided 
I could obtain their permission to do so. It 
gives me great pleasure to be able to state, 
not only that I received favorable replies 
from the head of every law school to which 
I had directed a letter on the subject, but that 
those I actually visited extended to me every 
opportunity and facility for such observation 
and inspection as | felt inclined to make; 
and that my stay at each of these institutions 
was made pleasant and agreeable by the ex- 
tention of the most generous hospitalities. 
My chief regret is that my duties at home 
did not permit me to include in my itinerary 
all of the schools I had intended to visit. As 
it was, I could only remain away a sufficient 
time to see something of Harvard, Boston 
University, Yale, Columbia and Pennsyl- 
vania. 

One of the principal subjects in which I 
have been interested for some years, and 
which I may say engaged my special atten- 
tion at these schools, is the practical work- 
ing of the so-called case system in the teach- 
ing of law in law schools. 

At Harvard and Columbia, the case meth- 
od is employed almost exclusively.. Indeed, 
as is well known to the profession, the case 
system originated in the Harvard Law 
School, it being first introduced there by 
Professor Langdell about a third of a cen- 
tury ago. In the Boston University, Yale 
and Pennsylvania law schools, it is employed 
only in connection with other methods, al- 
though some of the individual professors in 
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these schools teach law by cases entirely, 

The purpose of the case system is to give 
instruction in law by means of judicial de- 
cisions as the basis of class room work. What 
are believed to be the most important cases 
upon a given subject, say contracts, insur- 
ance, constitutional law, or whatever it may 
be, are collected and published in the form 
of a case book, which is given to the stu- 
dent for study and preparation, so that he 
may be able to report upon and discuss in the 
class room the cases previously assigned to 
him for study. No syllabi or head notes are 
used or permitted in connection with the 
cases contained in the case book, and there 
is nothing to indicate the points of the de- 
cision, unless it be the title given to the 
subject under which the case is grouped. 
Copious notes are often added, however, re- 
icrring to other decisions in which the same 
or kindred questions are determined, either 
in accord with or contrary to the adjudica- 
tion of the principal case or cases furnishing 
the topic for discussion. 

No one who has given this system of 
teaching law serious study can escape the 
conviction that it has become a potent factor 
in the world of legal education, and that it 
has greatly revolutionized the entire work 
of the law teacher. Formerly,‘ written lec- 
tures and recitations from treatises on given 
subjects constituted the principal means by 
which a knowledge of law was imparted to 
Where the text-book 
only was employed great emphasis was placed 


law schoo! students. 


upon the necessity of following the ideas and 
conclusions of the author; and the contents 
of the texts were usually recited by rote. 
The lecture system, as then practised, gave 
the student but little to do beyond storing up 
the utterances of the professor for use on ex- 
amination day. It is true that the lectures 
contained many and frequent citations of au- 
thorities, but these were rarely ever reported 
on or even carefully examined by the stu- 


dent, and never discussed at length in the 


Lhe Green Bag. 








The 
oral discussion in class has displaced the 
verbatim “recitation” and the written lecture. 
Neither the dogmatic statement of the text 
nor that of the instructor is any 
blindly followed, and the spirit of freedom of 
discussion and independence of thought pre- 
vades every well-conducted class in the law 
And this is true whether the teach- 


class room. All this has now changed. 


longer 


school. 
‘ng is purely by cases or not. 

That these reforms in the teaching of law 
are wholly the result of the case system, is, 
perhaps, too much to say for it; but that they 
are so in large part must, I think, be ad- 
mitted by everyone at all familiar with the 
subiect. [Every case that comes before the 
ciass, if carefully studied by the student be- 
forehand, will, from the nature of its ratio 
decidendi, call forth either the approval or 
disapproval of the student of law, if he is 
sufficiently advanced to entertain a rational 
opinion on the question decided, or will, at 
least, raise a question of doubt in his mind, 
if his views as to the underlying principles of 
This 


will supply the motive for an investigation 


the case are not already firmly fixed. 


beyond the immediate scope of the decision 
itself. 
troversy which is so useful to the student, 


It tends to arouse the spirit of con- 


not only in the class room and in his inter- 
course with the teacher, but also in the act- 
ual practice of his profession afterward. 

If, then, the case system has done nothing 
more for the cause of legal education, its 
right to a permanent position in law school 
work seems to be firmly established. But 
its merit is not to be confined to the bene- 
ficial influence it has exerted over the meth- 
ods of teaching in a general way. Its greater 
utility lies in its Own intrinsic fitness to ac- 
complish the most satisfactory results in the 
teaching of law as a science, under proper 
conditions. This is not to say that it can be 
emploved successfully with all classes of sti- 


dents and in all circumstances. If the stu- 
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dent’s mind is sufficiently matured and _ his 
previous preparation adequate, I believe it 
to be the concensus of the best opinion that 
he cam be most successful'y taught by means 
of cases. The great majority of law stu- 
dents, however, especially those just begin- 
ning the work in the law school, have not 
received the benefits of that preliminary 
mental discipline which is essential to an 
understanding of the involved language and 
legal terminology contained in the average 
judicial opinion, and instruction to these stu- 
dents must be given in a way which they may 
be able to comprehend more readily. Hence, 
it may be doubtful whether during the early 
portion of the course in those law schools 
which are not entirely or even chiefly made 
up of students who have received a college 
education, the exclusive use of cases as a 
means of teaching law is altogether practic- 
able. Perhaps it may be true that even 
among advanced students all subjects in the 
curriculum can not be as successfully im- 
parted by the use of the pure case method 
as it might be otherwise. 

| believe, however, that much of the ob- 
jection to the case system, as a whole, is 
largely due to an imperfect understanding 
of what is really meant by the term. Some 
people seem to entertain the notion that the 
use of the case system implies the exclusion 
of every, other avenue of investigation and 
every other means of demonstration than 
that of discovering and discussing the points 
involved in the decisions contained in the 
case book. They insist that the student of 
pure case law is too often required to cudgel 
his brain by wading through a mass of in- 
comprehensible stuff found in some old 
English case, perhaps, the sole object of 
which is that he may be able to repro- 
duce the substance of it in the class, where 
he will receive more or less assistance 
from his instructor to enable him to fathom 


its contents. Of course, if this is what is 
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meant by the case method of instruction, its 
opponents are clearly justified in their ob- 
jections to it. The study of judicial opinions 
without other aid, such as lectures, collateral 
reading of text-books and of other decisions 
of the courts, would be fully as unsatisfactory 
as was the old method of teaching law ex- 
clusively by the sole means of recitations or 
lectures read from manuscript. To take 
up a case in class and simply find in 
it the point or points which it decides, 
accomplishes only a minimum part of 
the benefits which the friends of the 
system claim for it. The truth is, there 
are as many different case methods as 
there are instructors who teach by means 
of cases. This fact was firmly impressed up- 
on me while attending the different classes 
in Harvard and the other law schools I 
visited. One professor who has a strong 
predilection for extemporaneous exposition 
uses the system largely as a means of illus- 
trating the points in his lectures. He does 
nct confine himself to the cases assigned for 
study, but makes frequent reference to other 
decisions and text-books which either sup- 
port or oppose the ruling of the case or the 
point in dispute, or treat of it in any mznner. 
This instructor does not insist so strongly 
upon a minute recital of the facts of the case 
reported on by the student as others do, 
and while inviting discussion on the part of 
the students, seems inclined to do more lec- 
turing, which, however, is always interesting 
and instructive. Another teacher does the 
greater portion of his work in the class room 
by asking questions and seems to. suc- 
ceed in obtaining a large variety of an- 
swers, which generally lead to satisfac- 
tory conclusions. QOiten the same student 
is called upon to report as many as 
two or more cases of the number assigned to 
the class, and is required to state his im- 
pressions as to the agreement or conflict be- 
tween them, whether the one may be dis- 
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tinguished from the other in principle, and 
whether in the one or in the other or in all 
there is room for adverse criticism as to the 
correctness of the conclusion reached and the 
soundness of reasoning upon which it is 
based. Still another, while asking questions 
sufficient to direct and keep the trend of dis- 
cussion in the proper channel, encourages a 
yet wider scope of discussions, thereby evok- 
ing the free expression of a great variety of 
views, some of which, it is not too much to 
say, even border on grotesqueness and ab- 
surdity. 

All these methods have the advantage of 
keeping alive the interest of the students in 
the work and of encouraging independence 
of thought and free criticism. If the views 
uttered happen to come in conflict with those 
of the court whose judgment is undergoing 
review, such views are not, on that account, 
either frowned upon or treated with levity, 
but are freely encouraged; for in all law 
schools it is understood to be the preroga- 
tive of both teacher and student to criticise 
the courts and excoriate their decisions 
whenever it is deemed necessary. One bene- 
fit accruing to the student from this, is to 
learn the importance and desirability of con- 
sistency in judicial decisions, and of the es- 
tabl:shment of fixed rules and adherence to 
them rather than to avoid temporary hard- 
ships and inconveniences in individual cases. 

But while it is true, as has been stated, 
that each teacher has his own peculiar way 
of applying the case system, there is one ob- 
ject which all instructors have in common, 
and that is the use of cases as the basis of 
instruction. Collateral reading is enjoined 
and lecturing and oral exposition by the in- 
structor are by no means avoided, but all the 
investigation that has been made, and ali 
the discussions indulged in hinge upon the 
question or questions decided in the case 
under review before the class. To illus- 


trate: Suppose the course is one in dam- 


ages. The particular doctrine considered 
by the class we shall say, is that of Proxi- 
mate Cause. The teacher has stated the 
doctrine in a general way and perhaps some 
cases upon it had been previously taken up 
and discussed. In the case now called for the 
student makes a brief report as to the facts 
and the legal conclusion at which the court 
has arrived. Let us say the case is that of 
Doe v. Roe. Roe is a farmer, who, while 
gathering rubbish on his land, negligently 
set fire to the combustible material and per- 
mitted the fire to spread, as a result of which 
the house of a third person, say Jones, was 
burned. From the house of Jones the wind 
blew sparks of fire to the barn of Doe, the 
plaintiff in the case, causing a conflagration 
which destroyed or injured the barn, to the 
plaintiff's damage. The court holds that the 
defendant’s negligent act of setting fire to 
the combustible material was not the prox- 
imate cause of Doe’s injury, each conflagra 
tion being treated as a new and independent 
cause. The instructor then calls for another 
case upon the same subject from the same 
or a different student. In this case it is held 
that the fire which consumed the last build- 
ing was the result of a continuous uninter- 
rupted succession of events due to the negli- 
gence of Roe in setting the fire and per- 
mitting ‘t to spread; that, therefore, such 
negligence must be regarded as the proxi- 
mate cause of the plaintiff’s injury, and that 
the defendant is liable. It may be that the 
point in the last case arose on demurrer to 
the declaration or plea, while in the former 
it was raised by a demurrer to the evidence. 
It is sufficient to know that the question of 
substantive law decided is the same in each 
case, and that in principle the decisions are 
squarely in conflict. It now becomes the 
function of the teacher, not so much to de- 
cide for the class which of these two cases 
states correctly the principle of law involved 
as it is to direct the discussion in such a 
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way as to bring each student to determine for 
himself which is the better decided case. In 
order to do this intelligently, he must, of 
course, have the subject well in hand, be in- 
formed as to the weight of authority, and 
what are the views of some of the better text 
writers. The student having expressed an 
opinion on the subject will be required to 
support it by such authority as he may be 
If he is not able to cite other 
cases or texts, some other student may be 
ready to do so, or the teacher may direct the 
members of the class or a portion of them, to 


able to give. 


make additional investigation and report at 
the next lecture. 

Should the rule established by the case 
be peculiar to one particular jurisdiction, or 
only a few jurisdictions, as for example, the 
doctrine of mental anguish in damage suits, 
the class will learn .that what may be re- 
garded as good law in one jurisdiction may 
not be considered as such in another, upon 
the same subject. These are, of course, but 
a few isolated, and, I fear, very imperfect 
illustrations of the working of the case sys- 
tem; but enough has been shown, I trust, to 
demonstrate its great advantage over the 
antiquated methods of the past, in which the 
student’s own activity played but a very un- 
important part. 

Whether it will ever be adopted as a uni- 
form means of teaching law, however, may 
well be doubted. In teaching procedure its 
exclusive use has many drawbacks, although 
it is employed even for this purpose by such 
eminent educators as Dean Ames and others 
of high rank—a fact which I must admit 
renders the expression of any doubt as to its 
absolute utility somewhat hazardous. One 
oi the manifest disadvantages in the teaching 
of pleading and practice entirely by cases, is 
the length of time required to accomplish 
any preceptible results. An entire case cov- 
ering a large number of pages may contain 
but a single point on the proposition under 





investigation, which might have been com-, 
prehensively stated in a single sentence or at 
most, in a few short sentences in a text- 
book. It is quite true that if the cases are 
well edited much of the objectionable or su- 
perfluous matter will have been eliminated; 
but after all, there must, in many cases, re- 
main a large quantity of such matter which 
is only remotely connected with the specific 
principle to be taught, and much time will 
necessarily be wasted in its consideration. 
Another subject of growing interest and 
importance to law schools and those en- 
gaged in the teaching of law in this country, 
is that of the law school student’s prelimin- 
ary education. The Association of Ameri- 
can Law Schools, which is the creature and 
mouthpiece of the American Bar Associa- 
tion, has placed the requirement at gradua- 
tion from a high school having a four years’ 
course, or the equivalent of such a course. 
Harvard and Columbia demand of practically 
all their law students a collegiate course in 
some recognized institution. In the law 
schools of Yale and Pennsylvania, a consider- 
able proportion of law students in attendance 
are not graduates of colleges or universities, 
although all are required to have the pre- 
scribed high school course, and quite a num- 
ber have received more or less academic 
training. A somewhat careful observance of 
the evident efficiency and ability of the law 
students in the eastern law schools leads me 
to believe that the young man with a good 
high school education and two years more of 
college training is about as well prepared to 
enter upon the study of law in the law school 
as the one who has spent four vears in col- 
lege, and has received an academic degree. 
Of course, it may be conceded that the ad- 
ditional two years devoted to the study of 
the arts and sciences are not without their 
special benefit at a later period in life, as in 
fact, all education must be, to the lawyer. 
But while every lawyer's general educa- 
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tion should be broad and liberal, it is 
neither just nor practicable to extend 


the requirement beyond the practical ne- 
cessities. Richly endowed institutions can 
afford to set up their own standards and 
live up to them, but they are not necessarily 
the criterion for others not so favored, or 
who are required to rely upon public ap- 
proval of the standard established by them. 
It is not, and perhaps never will be, the 
policy of the average American law school to 
close its doors to those who have not re- 
ceived a college education covering a period 
of four years. Public educators, it is true, 
should be the leaders of public opinion in 
matters pertaining to public education, but 
they must not be too far in advance of the 
main column if they hope to render practical 
What 


the average law school aims to accomplish 


service to their day and generation. 


is to make good practising lawyers and not 
jurists. Of course, it is proper enough to 
provide schvols for the training of jurists, 
and the same is true as to schools for the 
training of statesmen and diplomats, but 
these are not essential for the education of 
men for the practical business of the lawyer. 
Such schools as Columbia and Harvard and 
others with equally high class requirements 
for entrance will continue to be models for 
the teaching of law to the great majority of 
the other law schools of the country; but in 
respect of their entrance requirements few 
other schools can ever hope to follow their 
lead. Indeed, it is by no means the unan- 
imous verdict of the best educators of the 
country, that a four years’ college course will 
prepare the student materially better for his 
work in the professional school than a course 
of say, two years, in the study of the arts and 
sciences judiciously arranged for him. When 
such men as President Hadley seriously ad- 
vocate the reduction of the college course for 


professional men to two or three years, the 





suggestions cannot be brushed aside with in- 
difference. 
many years an eminent instructor in law in 


Judge Simeon E. Baldwin, for 


Yale University, and himself a university 
trained man and a ripe scholar, in a paper 
read before the American Law School Asso- 
ciation at its meeting in August last, among 
other very cxcellent things had this to say: 
“The time has come when we must confess 
that our American university system has at- 
tempted the impossible. It has aimed at add- 
ing to the education furnished at the English 
university the education furnished at the 
German university, and at requiring both 
The American people have been 
They are 
patient no longer. They are glad that those 
whose life is to be that of the scholar, should 
have these ample opportunities for culture 
They are determined that those of their sons 
who are to live less among books and boys 


from all. 
strangely patient under the strain. 


than among men, should begin their life- 
work in time to reap some of its rewards be- 
fore the flush and joy of youth are past.” 

It is a hopeful sign for the future of our 
profession that the American Bar Associa- 
tion is exerting its great influence in behali 
of more stringent requirements for admis- 
sion to the practice. The wonderful prog- 
ress made in this direction during the last 
ten or twelve years is due almost wholly to 
the crganized effort of the American Bar. 
Much of needful work stiil remains to be 
done. In many States the unsatisfactory 
patronage oi the better class of law schools 
is due to the indifferent requirements for ad- 
mission to the bar. 

That every additional year in the life of 
the Republic will bring new and gratifving 
reforms can not be doubted, in view of what 
has already been accomplished; but they can 
come only through the untiring efforts of the 
American lawyer who has at heart the good 
of his profession. 
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A POLICE COURT OF NEW ERIN. 
By JosePpH M. SULLIVAN, 


Of the Boston Bar. 


HE Police Court has always had a pecu- 
liar fascination for loafers. At nine 
o'clock in the morning you can see the cor- 
ridor shark, the police court attorney, and 
the unfortunate client, all engaged in earnest 
conversation. The Police Court shyster is 
invariably a shabby genteel individual who 
knows everything but law, but he is pos- 
sessed of a very loud voice, which by the illit- 
erate and ill-informed is always considered 
the standard of a first-class lawyer. 

The judge has ascended the bench, and the 
hearing of applications for warrants is in 
progress. His honor, with a good-natured 
Hibernian accent, remarks, “What is the 
throuble today, Officer McGrath?” “Your 
honor, I’ve arrested a man for having four 
wives.” “Ah, let me see what we shall charge 
him with,” remarks his honor. 

“Hould, I have it. The first marriage is 
called in the law ‘matrimony,’ the second 
‘bigamy,’ the third ‘polygamy,’ and the 
fourth ‘ignominy.’ We shall complain of him 
for ignominy. Poor fellow, I may sind to 
the Grand Jury a recommendation for mercy. 
It wasn’t his fault that there were any old 
maids in the country.” 

“Officer Duffy, what can the court do for 
you this mornin’?” “Your honor, some boys 
set off fire-crackers which were tied to the 
tail of Paddy O’Rourke’s coat.” ‘Let me 


see. This question is a perplexing one. Ah, 
I have it! Let me look into a book which 
I am told contains the law on all subjects. It 
is called ‘Every man his own lawyer, or the 
practice of law made aisy.’ It contains 200,- 
ooo statements of the law, and 430,000 of- 
fences against the law and their remedies. 
Let me look under Tinaments and Heredit- 
aments. These boys must be complained 
of for malicious injury to Paddy O’Rourke’s 
tinaments. A tinament is something that ad- 
joins, and as his coat was adjoining his per- 
son, it is clearly a tinament according to my 
judgment.” 

“Officer Gillespie, what can the court do 
for you this mornin’?” “This woman, your 
honor, wants her husband arrested for non- 
support.” “Well, madam, what did your hus- 
band do?” “He forgot to give me his pay 
envelope Saturday night.” “But this is only 
Monday,” remarked his honor. “It’s the be- 
ginning of a bad habit,” replied the woman. 
“Well,” replied his honor in a sympathetic 
tone. “perhaps your husband had a bad 
memory; it may be pure forgetfulness on his 
part.” “Bad luck to him, your honor, he 
remembers the day he first met me, the day 
he proposed, the day of our wedding, my 
birthday, and the age of the baby when he 
cut his first tooth. Do you call that a bad 
mimory?” His honor acknowledged defeat 
and granted the warrant. 
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INTERESTING CRIMINAL CASE. 


By BERNARD C. STEINER, 


Dean of the Baltimore Law School. 


Hf papers of Colonel Timothy Pickering, 
Secretary of State and United States 
Senator from Massachusetts, are preserved 
in the Massachusetts Historica! Society, and 
contain a very interesting letter written, in 
answer to a request from him, by Dr. James 
McHenry of Baltimore on December 3, 
1807. 
Pickering had requested information 
about an alleged case of piracy on the Chesa- 
peake Bay,’ and McHenry tells him that at 
daylight on the 24th of August, the un- 
armed ship Othello, Glover master, bound 
from Liverpool to Baltimore with a cargo of 
dry goods, was attacked by a small schooner 
off Sharp’s Island. A few musket balls were 
first fired at the Othello and, when she was 
within pistol shot, all the men in the schoon- 
er fired two rounds of muskets into the ship. 
A ball passed through the mate’s hat and 
many lodged near the captain, when in the 
act of hailing the schooner. Some one on the 
schooner cried “Haste, haste, or I will fire 
again!” Glover went alongside of the 
schooner and asked if she were a pirate. The 


ie | 


am no pirate but a privateer from Guada- 


person appearing to command replied, 


and demanded the ship’s papers. 
aiterwards he declared the Othello a 


loupe,” 
Soon 


‘Just now, it occurred to me to enquire what had 
become of the French pirates who seized & were carry- 
ing off a merchant ship, in the waters of the Chesapeak, 
& who were committed to prison in Baltimore. Hav- 
ing heard nothing of them, the first thought which 
occurred was, that, by some means or other, they had 
been discharged. And I am now informed, that the 
District Judge, or the Circuit Court of the U. States, in 
Maryland, said, the laws of the U. States gave the 
court no cognizance of the crime; and turned the cul- 
prits over to the State Court: and that the State Court 
said ¢hey had no jurisdiction: and that in consequence, 
these atrocious villians had been set at liberty. Pray 
have the goodness to give me a correct state of the 
facts. It isa cisyrace to the Country to have no law 


(incredible as that may seem) by which such offenders 
may be brought to justice. 





good prize, as having British manufactured 
goods on board. Men from the schooner 
swords, etc., filled 


Glover’s boat, demanded his’ keys and pro- 


with guns, pistols, knives, 
ceeded to the ship, leaving him on the 
schooner. We now quote Dr. McHenry’s 
exact words. 

“The crew were ordered below and two 
sentinels placed over them, the pilot was told 
to take the ship to sea, for which service 
$400 was promised, and the pilot objecting, 
he was ordered to do it at his peril. Then 
an examination of trunks, efc., in the cabin 
took place and provisions, porter, etc., were 
in great excess consumed. Captain Glover, 
being permitted to return to the ship about 
11 o'clock in the forenoon, was soon ordered 
back to the schooner, the person appearing 
to have command declaring again the ship 
to be a good prize and should be taken to 
Guadaloupe. On G’s requesting to remain 
on board his ship, the apparent commander 
replied he should not; but that all the hands, 
excepting himself, should, and that he would 
to prize. Captain 
Glover returned the schooner, 
where he was detained until 8 o’clock next 


take care protect his 


on board 
morning. At this time, Captain Glover 
probably went again to his ship, which, be- 
ing at anchor all night off the Potomac, wind 
ahead and no prospect of getting her out be- 
for her seizure must be known and her de- 
parture prevented, the apparent commander 
said he was sorry to have detained Captain 
Glover so long, but, being positively in- 
formed on board the French ship Patriot 
that English property was on board the 
Othello, he wished to discover it; apologized 
for firing into the ship, saving he could not 
prevent his men lest they might use violence 
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to himself and other officers; proposed to 
liberate the ship, on condition that Captain 
Glover would certify that he was not plund- 
ered or treated improperly, which was at 
first refused, but afterwards, for obvious 
reasons, complied with and, for the same 
reasons, a Mr. Hardens, a passenger on 
board, being compelled, added his certificate 
of the truth of the fact. After this his papers 
were returned to Captain Glover. He was 
permitted to proceed to Baltimore having 
been detained 28 hours and the ship carried 
from Sharp’s Island to Point Lookout. So 
daring a transaction as the pirated seizure of 
the Othelio almost within the port of Balti- 
more, excited considerable alarm among the 
merchants, who had property afloat and ex- 
pected to arrive or which they were about 
despatching to sea, and high indignation 
among the citizens here in general. Thus ex- 
cited, it was resolved to arrest the further 
depredations of the pirate, two or three ves- 
sels were accordingly provided for the pur- 
pose, manned by our volunteer companies 
and proceeded down the bay in succession. 
The vessel which succeeded in capturing the 
piratical schooner was called the Volunteer, 
having on board a detachment of two com- 
panies of the Independent and Baltimore 
United Volunteers, the companies command- 
ed by the brothers Samuel and Joseph Ster- 
rett, but the schooner Voluntcer under the 
On 
to the pirate, a boat was 
with four men, and make 
for the shore; the boat was fired on but af- 
fected a landing. At this time, the piratical 
vessel hoisted French colors, which she soon 
lowered and when taken possession of had 
but three men on board, the others who es- 
caped in the boat were afterwards found on 
board the French ship Patriot and politely 
delivered up, five others were afterwards ar- 
rested near Annapolis and the whole, in num- 
ber 12, were imprisoned in this city. The 


direction of Captain Porter of the navy. 
approaching near 
seen to leave her 


. 


| 
| 


Ist of September, the pirates were brought 
before Judge Houston, district judge of the 
United States, who took the deposition of 
Mr. Harden, a passenger on board the 
Othello, and decided the crime for which the 
prisoners were in custody was committed 
within the jurisdiction of the State and, con- 
sequently, the courts of the United States had 
no cognizance of it, grounding his decision, 
it is presumed, on the 8th section of “An Act 
for the punishment of certain crimes against 
the United States” in the wording, viz.: “Tf 
any person or persons shall commit, upon the 
high seas or in any river, haven, bay, or 
basin, out of the jurisdiction of any particular 
State, murder, or robbery, or any other of- 
fence, which, if committed within the body 
of a country, would by the laws of the United 
States be punished with death,” etc. The 
prisoners were turned over to the custody 
of the sheriff of Baltimore County by a City 
Magistrate and Calvert County being nearest 
to the place where the crime was committed, 
it was expected the court of that county 
could alone try the prisoners. The attorney 
general of the State is said to have since re- 
ported that the judges of the court of Cal- 
vert, hearing the case of the prisoners, gave 
a decided opinion, that the crime being com- 
mitted on the Chesapeake Bay, the court of 
Calvert county could not take cognizance of 
it and the Criminal court of this city, who 
could not touch the offence, proceeded on 
this report, to liberate the prisoners. 

“There would seem to have existed con- 
siderable difficulty in this case. Samuel 
Chase, the associate justice of the Supreme 
Court, U. S., is understood to have coincid- 
ed in opinion with Justice Houston, J. T. 
Chase is the Chief of Calvert County, respect- 
able as a man and eminent as a lawyer. The 
counties of this State are all bounded by and 
do not run into the bay. What must have 
been the case if our late general courts, one 
for either shore, still existed, | cannot ven- 
ture to say; but, lately, the general courts 
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were put down and all original common law 
and criminal jurisdiction vested in county 
courts, and, if the counties themselves do 
not run into the bay, how can the courts of 
any county hold pleas of a crime committed 
thereon? An old counsellor at law has men- 
tioned to me that a case occurred of a rob- 
persons 


murder committed 


named Robins and Davenport on a John De- 


bery and by 
Coursi, in the year 1788 in the bay of Chesa- 
peake, that the perpetrators being appre- 
hended in Queen Anne’s, they were there 
held to answer to two distinct indictments; 
one for murder, which, on account of doubts 
then existing as to jurisdiction, was never 
tried; the other for robbery, on this last, with 
no little hesitation, they were tried, con- 


victed, hung. ‘The trial in this case for the 


A PAIR 
From the French of Philibert 
ALFRED NAQUET might have 


M. 


ers advocating divorce. 
The incident occurred in the clerk’s office 
of the Palais de Justice, where all sorts of 


added this document to his file of pap- 


things are deposited, stolen articles, corpus 
delicti, and objects tending to prove crimin- 
ality. Last April, a young lawyer, with lorg- 
non raised to his eyes, was amusing himself 
by examining this judicial bric-a-brac. He 
went from brass watches to revolvers, silver 
snuff-boxes to burglars’ tools, plunging like 
the youth in the old tale, into a gulf of philo- 
sophical reflections. 

Suddenly he noticed in a sort of velvet 
case, two singular objects, round, flat, very 
They 
looked like India-rubber or parchment. 

“What are those?” he asked, turning to a 


peculiar in form, and brown in color. 


young clerk who was acting as guide. 
“Why! Don’t you see that they are ears?” 
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robbery may have preceded and been main- 
tained on the ground of the stolen property 
being found on the prisoners, which in cases 
of larceny, the asportation of property, is held 
to be a continuance and repetition of the of- 
fence. The last is supposition only, and per- 
haps it was not a correct principle in the 
particular case. My informant added that the 
case mentioned gave rise to a law of Md. of 
Nov. session 1789, chapter 22 providing for 
cases of murder when the stroke was given 
on the bay and the death happened on the 
shore and the reverse. This last is said to 
have been considered in the reasoning of the 
judges on the case in question to apply on 
the principle of expressio wnius exclusio 
alterius, but I don’t know this and cannot dis- 
cover where the report mentioned of our at- 
torney general can be had.” 


OF EARS. 


Audebrand by Mary J. Sarrorp. 

“Ears of what?” 

“Ears of a man.” 

“Cut off?” 

“Certainly, cut off.” 

“With what? A sabre? A knife? A razor?” 

“A Catalonian poniard.” 

Then, drawing a steel blade from a leather 
sheath, he added: 

“Here is the 
aforesaid ears were amputated.” 

The words evidently referred to some 
drama. Curious, like all men of his age, 
the young lawyer stopped and questioned his 


guide: 


instrument by which the 


“A tragical adventure! Oh, my dear sir, 
pray tell me about it!” 

“Very well! It isn’t a long story.” 

“So much the worse!” 

“Don’t interrupt me. About three months 
ago, just at the close of winter, a strange 
affair villa 


in near 


elegart 


occurred an 
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Sceaux, occupied by Comte de S. with his 
young wife, an extremely pretty woman, 
with whom he was desperately in love. You 
have divined that he was an Othello under 
the mask of a man of fashion?” 

“No, I knew nothing about him.” 

“A Bengal tiger could be no worse. One 
evening, late in January, he returned from 
Paris by the railway, his feet half benumbed 
by the cold, and his eyes smarting from the 
glare of the snow, and dashed into the villa 
without ringing or knocking, like a hurri- 
cane, going straight to his wife’s room. Do 
you know what he saw there?” 

“Aha! Here’s the key of the drama. What 
did he see?” 

“A very good looking young man who 
seemed to be pressing the countess’s hand.” 

“The deuce!” p 

“Not doubting that it was some admirer, 
he rushed to the weapons decorating the 
wall, snatched this dagger and, in less time 
than it requires to tell it, cut off the 
stranger’s ears.” 

“Ye gods of heaven and earth! Both oi 
them!” 

“Those are the articles you see so care- 
fully preserved in that case. Justice keeps 
them as evidence of criminality.” 

“But the young wife?” 

“Wait! The fair countess exclaimed, ‘My 
dear, you are mistaken! My dear, monsieur 
isa stranger! My dear, you have cut off one 
ear; spare the other, | beseech you! But 
you know tigers are always still more in- 
furiated by the sight of blood. Besides, the 
more his young wife tried to soothe him, the 
more he imagined that she was in league 
with the visitor. He did not stop till both 
ears were hacked off.” 

“Well, what was the fellow doing there?” 

“I'll tell you. Did you ever read a story 
by Balzac, called Message? A young man 
is accused by a friend of carrying a letter to 
a young married woman. Except for the ex- 
istence of a secret love, the situation was 


identical. The stranger who called at the 
villa near Sceaux, was bringing a message, 
a letter from a boarding-schooi friend, which 
by chance he handed to her just at the mo- 
ment Othello appeared on the scene. You 
know the rest.” 

“A mistake!” 

“Yes, but the young man, as you may sup- 
pose, will not let matters rest there. As 
Comte de S. cannot give back his ears, he 
intends to make him pay damages. Com- 
plaint has been brought, with a demand for 


valuation to serve as a basis ior estimating 


the damages, which will not be less than two 
hundred thousand frances.” 

“What are you saying? A hundred thou- 
sand francs apiece. Come, that’s pretty 
dear!” 

“Would you give yours for that sum?” 

“No, of course not; but that isn’t the ques- 
tion. We are wandering from the drama. Per- 
mit me to return to it. What was the mes- 
sage sent by one boarding-school friend to 
the other? It must be known. The exami- 
nation would not fail to reveal it.” 

“The examination did reveal it, since the 
message was opened and read. The young 
beauty in Paris wrote to her schoolmate in 
Sceaux: ‘I have just consulted Dr. Z. 
whom all the young women in Paris are 
questioning about their 
generously send you his prescription: /f you 
want to have a fresh complexion throughout 
the year, bathe your face daily, during the 
month of May, every morning, with dandelion 
juice. Alice Z.’” 

“What! Has dandelion juice been the 
cause of a jealous husband’s cutting off an 


complexions. I 


innocent man’s ears and making the Palais 
de Justice echo with the absurd lawsuit?” 

“As you see, monsieur.” 

The young lawyer, smiling, left the room 
repeating the two philosophical lines by 
Voltaire: 

Oh, Jupiter, it was a bitter jest 
When thou dids’t create mortals. 
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THE JUDICIAL HISTORY OF INDIVIDUAL LIBERTY. 


III. 


By Van VECHTEN VEEDER, 
Of the New York Bar. 


W E now come to the greatest stain upon 
the judicial annals of England—the 
trials connected with the Popish Plot of 1678 
and its counterblast, the Rye House Plot, 
It can hardly be said that no 
plot existed in 1678. The Jesuits were un- 
doubtedly striving Catholicism, 
and were probably not particular as to the 
means by which that result should be ac- 
complished. 
such plot as Titus Oakes proclaimed ever ex- 
isted. Of Oates, the chief promoter of the 
prosecutions which ensued, Scroggs for once 
told no more than the base truth when he 
called him “the blackest and most perjured 
villain that ever appeared on the face of the 
earth.” . But Lord and the 
Whigs must bear a large measure of blame 


five years later. 


to restore 


But it is now certain that no 


Shaftesbury 


for their political activity in magnifying the 
plot. The plot would probably have died a 
natural death but for the discovery of Cole- 
man’s letters and the murder of the magis- 
trate Godfrey, which gave some color to 
Oates’ story. As it was, Oates, Bedloe and 
their villainous associates, with the aid of an 
equally infamous bench, sacrificed the lives 
of fourteen Catholics, beginning with Cole- 
man and ending with Lord Stafford. Their 
trials are reported in the sixth and seventh 
volumes of the State Trials. Space will not 
permit of more than a hasty examination. 
Only Wakeman and Stafford defended them- 
selves with any degree of force; Langhorn, 
the barrister, lost his head completely. Cole- 
man’s conviction was a foregone conclusion; 
Scroggs directed the jury that the prisoner’s 
letters were sufficient evidence of treason. 
Ireland, Pickering and Grove were con- 
victed upon the testimony of Oates and Bed- 
loe. Even Scroggs was forced to admit that 


the evidence against Whitebread was insuf- 
ficient, and the acquittal of Wakeman, Gas- 
coigne and Castlemaine demolished the plot. 

Lord Stafford was the last victim. Lord 
Nottingham presided at his impeachment. 
Maynard, Winnington and Treby appeared 
for the prosecution. Wallop and Saunders 
acted as counsel for the prisoner on ques: 
tions of law, but their craven conduct led 
Nottingham to command them to speak up. 
“You have the protection of the court,” he 
told them, “for the counsel you give in mat- 
ter of law, and whatever advice you give you 
should maintain by the law.” Objection was 
made to having the prisoner’s counsel stand 
even within prompting distance of him, and 
Stafford defended himself as best he could. 
“My lords,” was his pathetic plea, “these 
things being such great afflictions to me, and 
some other accidents which I shall not trou- 
ble your lordships with teiling you of, have 
so much disordered sense and reason 
(which beiore was little) that I scarce know 
how to clear myself to your lordships as I 
ought to do, or which way to go about the 
doing of it; therefore, I do with all humility 
pardon if I say anything 
that may give or urge that which 
may not be to the purpose. All which I de- 
sire that you would be pleased to attribute 
to the true cause, my want of understanding, 
not of innocency or a desire to make it ap- 
pear.” The three chief witnesses against 
Stafford were Oates, Dugdale and Turber- 
ville. The first swore that Stafford had 
brought him a commission, signed by the 
pope, as paymaster of the army to be raised 
against the king; the second, that Stafford 
had offered him £500 to kill the king; the 
third, that Stafford had promised to reward 


my 


beg your lordships’ 
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nim for the same deed, but at a different time. 
Their testimony was incoherent and contra- 
dictory, and Oates pieced out his venom by 
testifying orally to the contents of letters 
written by Stafford which he claimed to have 
seen. Stafford raised the point that one wit- 
ness to prove an overt act at one time and 
another witness to prove an overt act at an- 
other time, was not a compliance with the 
statutory requirement of two witnesses in 
cases of treason. This objection was over- 
ruled by the judges. Atkyns said in the 
course of his opinion: “In the case of Sir 
Henry Vane and others this very question 
was started, but was not thought worthy of 
debate. If it should be otherwise it would 
touch the judgments which have been given 
upon this kind of proof; and what would the 
consequence of that be but that those per- 
sons who were executed upon those judg- 
ments have suffered illegally.” The prisoner 
might well term this “a strange position.” 
Lord Stafford was convicted by a vote of 
fifty-five to thirty-one. Lord Nottingham’s 
otherwise admirable and humane speech in 
delivering sentence was marred by a refer- 
ence to the alleged burning of London by 
papists, concerning which there had not been 
the remotest reference during the trial. 

Two cases having more or less connection 
with the plot deserve notice. Fitzharris’ 
case (8 St. Tr. 243) was a struggle between 
the commons and the courts for jurisdiction. 
The real object of the Parliamentary proceed- 
ings was to elicit information bearing upon 
the plot. The king sought to forestall the 
commons by instituting an action in the 
regular courts for treasonable libel. Very 
full reports have been preserved of the elabo- 
rate arguments on the question of jurisdic- 
tion by Sawyer, Jeffreys, Williams, Winning- 
ton and Pollexfen. Pressed by both king 
and Commons Fitzharris was, of course, con- 


victed and executed. 
The trial of Colledge before North (8 St. 
Tr. 549) was scandulous. On the way to his 








trial the prisoner was deprived of all the pa- 
pers provided for his defense, and with the 
information thus gained the crown counsel 
astutely refrained from calling witnesses 
whom the prisoner could have impeached. 
Nevertheless Colledge defended himself ad- 
mirably, though unsuccessfully. 

Within less than five years after the san- 
guinary denouement of the Popish Plot a re- 
vulsion took place, and the Rve House Plot 
absorbed the attention of the courts. Scroggs, 
Jeffreys and North then sacrificed Whigs as 
they had previously sacrificed Catholics. As 
in the former plot, some desperate men had 
undoubtedly organized a plot against the 
king. But there was no evidence that Rus- 
sell, Sidney, Essex and other Whig leaders 
had been parties to it. These men feared for 
the cause of liberty, and they undoubtedly 
consulted with a view to revolutionary action 
in case of need; but they committed no overt 
act of treason. Yet while history has con- 
demned their taking off, it must be remem- 
bered that they had helped to raise the Pop- 
ish Plot, and Russell had voted for Stafford’s 
death. [Essex committed suicide in the Tow- 
er, and interest in the carnival of judicial 
murder which ensued centers around the 
trials of Lord Russell (9 St. Tr. 577) and 
Algeron Sidney (9 St. Tr. 818). At the trial 
of Russell, Chief Justice Pemberton presided 
over the bench of nine judges. Sawyer, 
Finch, Jeffreys and North prosecuted for the 
crown. Pollexfen, Holt and Wood were 
assigned to advise the prisoners. Russell! 
was accused of having conspired to raise an 
insurrection against the king, and with hav- 
ing concurred, to that end, in a scheme to 
seize the royal guards. The witnesses 
against him were his alleged accomplices, 
Howard and Ramsey, both of whom were 
discredited by their character, complicity 
and contradictory statements. Aided by his 
wife, who acted as his amanuensis, Russell 
made a weak and hesitating defense. He 
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argued that to imagine the levying of war up- 
on the king was not equivalent, as claimed, 
to a design to kill him. But his main re- 
liance was that no two witnesses had sworn 
to the same overt act. Chief Justice Pem- 
berton’s conduct of the trial was temperate 
and humane, although he ignored the prison- 
er’s defense with respect to the required 
number of witnesses. 








the king, seeking codperation from Scot- 
land, and writing a treasonable libel affirm- 
ing the subjection of the king to Parlia- 
ment and the lawfulness of deposing kings. 
The only legal evidence on the first charge 
was the testimony of Lord Howard, which 
was completely discredited. The second 
charge was not proved. With respect to the 
third charge the authorship of the objection- 
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able manuscript was proved, but there was 


Sidney’s trial before Chief Justice Jeffreys 
possesses many more elements of interest 
than Russell’s case. Jeffreys disgraced him- 
self by his brutality, but Sidney defended 
himself with great ability and vigor. The 
prisoner was charged with three overt acts 
of treason: holding consultations which 
amounted to a conspiracy to levy war against 


nothing to show that it was intended to be 
published. Among the many points which 
Sidney argued with much acuteness he laid 
most stress, as Russell had done, upon the 
lack of the required number of witnesses to 
the same overt act. Jeffreys told the jury 
that there was scarce a line in Sidney’s 





treatise but was the rankest treason; that it 
was to be regarded as a sort of manifesto in- 
tended to justify the proposed rebellion, and, 
therefore, was evidence of the conspiracy. 
He held, moreover, that if there was one 
witness to prove a direct treason, and an- 
other to a circumstance that contributed to 
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prosecutors. To which Jeffreys replied, “I 
pray God work in you a temper fit to go into 
the other world, for I see you are not fit for 
this.” 

The reign of James 
an unmitigated tyranny. 
Jeffreys the 


the Second was 
Guided by the 
slavishly 


infamous judges 





LORD 


that treason, that was a compliance with the 
statutory witnesses. 
Sidney, like Russell, was convicted and be- 
headed. One instance of Jeffreys’ brutality 
will suffice. Upon being sentenced to death, 
Sidney passionately besought God not to im- 
pute the shedding of his blood to the coun- 
try, but to visit the guilt upon his malicious 


requirement of two 


STAFFORD. 


degraded themselves in carrying out the 
king’s despotic It needless 
to dwell upon the infamies-of the “bloody 
assize” which followed Monmouth’s Rebel- 
lion—the beheading of Alice Lisle (11 St. 


designs. is 


Tr. 298), the burning alive of Elizabeth 
Gaunt (11 St. Tr. 382), the judicial murder of 
Cornish (11 St. Tr. 000) and many other out- 
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rages upon humanity. Justice and law and 
decency had nothing to do with these pro- 
ceedings. The impeachment of the Earl of 
Danby in 1679 (11 St. Tr. 599), and the trial 
of Delamere in 1686 (11 St. Tr. 510), of 
which very complete reports have been pre- 
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printing was still further restricted by grants 
of patents and monopolies. Under Elizabeth 
ous penalties, and all printing was confined 
the censorship was enforced by more rigor- 
to London, Oxford and Cambridge. With 
the advent of the Stuarts political and relig- 





LORD 


served, contain, however, some interesting 
discussions of the law of treason. 

Turning now to the trials for libel during 
this period, the state of the law may be 
briefly sketched. Upon the invention of print- 
ing the press was subjected throughout Eu- 
rope to a rigorous censorship on the part of 
the church. In England this censorship 
passed at the Reformation to the crown; and 





RUSSELL. 


ious discussion was suppressed by the Star 
Chamber with even greater severity. By an 
ordinance of this court in 1637 the number of 
master printers was limited to twenty, who 
were required to give sureties for their good 
behavior, and the number of letter founders 
was limited to four. The art of printing was 
proscribed to all others on pain of pillory 
dungeon, mutilation and death. Even books 





which had been once examined could not be 
reprinted without fresh license, and books 
brought from abroad were to be landed only 
in London, where they were carefully ex- 
amined by licensers who were empowered to 
seize and destroy all such as were in their 
opinion seditious, schismatical or offensive. 
and 
and 


Periodical searches of book sellers’ shops 


private houses were also authorized 


enjoined. The Long Parliament abolished 
the Star Chamber but continued the censor- 
ship; and the Commonwealth in its turn en- 
deavored “to repress disorders in printing.” 
by the most oppressive ordinances, empower- 
ing messengers to break open doors and 
locks, by day or by night, in order to dis- 
cover their authors, printers and publishers. 
Upon the Restoration, the Licensing act of 
1062 again placed the entire control of print- 
ing in the hands of the which 
clothed 
theretofore exercised by the Star Chamber. 


governinent, 
was with all the arbitrary powers 
These powers were applied with savage vin- 
dictiveness; authors, printers and publishers 
of obnoxious works were hung, mutilated, 
flogged, imprisoned or fined, according to 
the temper of the judges. When, in 1079, 
the Licensing act was suffered temporarily 
to expire, freedom of discussion was prompt- 
ly suppressed by the declaration of the judges 
that it was a crime at common law to pub- 
lish anything whatever concerning the gov- 
ernment without the royal license. At the 
accession of James II., in 1685, the Licensing 
act was revived for seven years, and was 
thus in force at the Revolution. 

Under the Tudors and the Stuarts ob- 
jectionable speaking and writing was gen- 
erally punished under special acts as treason. 
This class of offenses was the special pro- 
the Star Chamber, this 
province this court attained its utmost in- 


vince of and in 


famy. But Parliament and the regular courts 
were equally prompt in suppressing discus- 


sion. There could, of course, be no rational 
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discussion or development of freedom of 
speech while a censorship existed, and it will 
suffice to refer simply to the prominent public 
prosecutions prior to the Restoration: Udall 
(1 St. Tr. 1271), 1590; Peacham (2 ib. 870), 
1615; Floyd (4 ib. 1154); Hollis (2 ib. 1022), 
1615, for traducing public justice; Wrayn- 
ham (7b. 1059), 1618, for slandering Lord 
Bacon; Floyd (ib. 1154; Hollis (2 ib. 1022), 
by the Commons; Mainwaring (3 ib. 335), 
1621, for advocating forced loans; Pine 
(1b. 359), 1628, for speaking contemptuously 
of the king; (Chambers (ib. 374), 1629, speak- 
ing seditious words before the Privy Coun- 
cil; Elliot and others (ib. 294) 1620, seditious 
speeches in Parliament; Prynne (ib. 562), 
1633, the Hiltrio-Mastix; 
l‘owles and others (7b. 586), 1633, traducing 
State; 
711), 1637, for publishing seditious and schis- 
matical books; Lilburne (ib. 1315), 1637, for 


for publishing 


officers of Bastwick and others (7b. 


seditious publications; Harrison (ib. 1370), 
1638, for speaking ill of a judge. 

From the Restoration to the Revolution 
the leading cases are Twyn, Brewster and 
others (6 St. Tr. 514), 1663; Keach (ib. 702), 
1665; Jenkes (tb. 1190), 1676; Harris (7 St. 
Tr. 926), 1680; Smith (ib. 931), 1680; Carr 
(ib. 1111), 1680; Cellier (7b. 1183), 1680; 
Thompson (8 7b. 1); Barnardiston (9 
ib. 1334), 1684; (11 ib. 493), 
1685; Johnson (ib. 1339), 1686, and the case 
of the Seven Bishops (12 ib. With 
the exception of the last named, these cases 


Baxter 
183). 
show no improvement over the methods oi 


the Star Chamber. for 
stance, was fined £10,coo for writing to a 


}arnardiston, in- 
friend some private letters giving some ac- 
count of the rumors of the day. Barnard- 
iston expressed opinions favorable to Rus- 
sell and Sidney, and asserted, among other 
things, that “the Papists and high Tories are 
quite down in the mouth,” and that “Sir 
George [Jeffreys] is grown very humble.” 
Jeffrevs himself tried the case, and instruct- 


ed the jury that it was unnecessary to show 

















TTT oT eee 





YIM 


The Judicial History of Individual Liberty, 183 


any seditious intent; the act itself was suf- 
ficient. 

When, in 1680, the Licensing act had been 
suffered temporarily to expire, an obsequious 
bench hastened to formulate the doctrine 
that it was criminal, independently of statute, 


Justice Scroggs. ‘There is lately found out 
by an experienced physician,” it read, “an in- 
comparable medicine” [gold]. “It will make 
justice deaf as well as blind,” and it “stifles 
a plot as certainly as the itch is destroyed by 


butter and brimstone.” Scroggs himself pre- 





ALGERNON 


to publish any public news, whether true or 
false, without the king's license. Carr’s case, 
7 St. Tr. 1114; Harris’ case, (1b. 927). Carr 
was prosecuted for the publication of a paper 
called the Weekly Packet of Advice from 
Rome, in the course of which the writer 
unmistakably imputed corruption to Chief 


| 


SIDNEY. 


sided at the trial. Carr was defended by Sir 
Francis Winnington, who admitted that he 
was “upon a tender point,” but suggested 
that an indiscreet act is not necessarily 
malicious; that is, Carr was only repeating 
the prevailing rumors of Scrogg’s corrup- 
tion. In his charge to the jury Scroggs as- 





184 


serted that it had been decided by all the 
judges that the printing or publication of 
any newspapers or pamphlets whatsoever 
was illegal; the act was a manifest intent to 
break the peace, and it was therefore im- 
material whether it was malicious or not. 
Scroggs made the same statement in Harris’ 
case (7 St. Tr. 97). 

The case of the Seven Bishops (12 St. Tr. 
183) is hardly a precedent for any legal prop- 
osition. Yet it is safe to say that no action 
ever tried in an English court more pro- 
foundly stirred the nation. Moreover the 
dramatic features of this great political con- 
test through legal forms are interesting in 
themselves. The seven bishops were pro- 
secuted for their protest against an order of 
the council requiring James I1.’s illegal and 
obnoxious Declaration of Indulgence to be 
read for two successive Sundays in all the 
and the Kingdom. 
Nothing the king could have done was 
more obnoxious to the prelates; nothing 


churches chapels of 


more certain to hasten to a crisis the ill feel- 
ing of the people could have been devised. 
After the 
they should pursue, the bishops drew up a 


much deliberation as to course 
petition to the king. In it they disclaimed 
all disloyalty and intolerance. But Parlia- 
ment had lately declared that the sovereign 
could not with 


constitutionally dispense 


statutes in ecclesiastical matters. Since the 
Declaration of Indulgence was therefore il- 
legal they could not in conscience be parties 
to its solemn publication in the manner 
directed. 
petition the king reproached them with trea- 


When the bishops presented their 


son, and vowed that the declaration should 
But the people 
were thoroughly in accord with the bishops, 
and on the appointed Sundays the Declara- 


be published as directed. 


tion was read in only four churches in Lon- 
The king could not recede without 
humiliation, and at the suggestion of Jef- 
criminal information for 


don. 


freys a seditious 


libel was filed against the seven bishops who 
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had signed the petition. By way of prepara- 
tion for their conviction the bishops were 
summoned before the council and solicited 
They 
refused to incriminate themselves unless the 


by Jeffreys to admit their signatures. 


king should positively command them, in 
which event, they said, they would comply 
in the confidence that a just prince would 
not suffer what they said in obedience to his 
orders to be brought in evidence against 
them. The king at first refused to com- 
mand them. “Ii you chocse to deny your 
own hands I have nothing more to say to 
you.” Later on, however, he commanded 
them to answer. He did not expressly en- 
gage that their confession should not be used 
against them, but they naturally supposed, 
after what had passed, that such an engage- 
ment was implied, and they thereupon ac- 
knowledged their signatures. Jeffreys then 
told them that a criminal information would 
be filed against them, and demanded that 
they enter into recognizances. As peers of 
Parliament they refused, and all were ac- 
cordingly imprisoned in the Tower. When, 
at length, on June 29, 1688, their trial began 
in Westminister Hall, public feeling was 
aroused to the highest pitch. The four judges 
of the King’s Bench were Wright, Allybone, 
Halloway and Powell. Seventy-five years 
later Lord Camden, in describing “the miser- 
able state of justice in these days,” said of 
them: “Allybone was a rigid and professed 
Papist; Wright and Halloway, I am much 
afraid, were placed there for doing jobs; 
Powell was the only honest man upon the 
bench.” 

Sir Thomas Powis, the attorney gen- 
eral, Sir William Williams, the solicitor 
general, Sergeant Trinder, Sir Bartholomew 
Shower and others appeared for the prosecu- 
tion. The defendants commanded the best 
Pemberton, Saw- 
The 
bishops were charged with having written or 


legal talent of the period. 
yer, Finch, Levinz, Treby and Somers. 


published a seditious libel in the county of 
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Middlesex. The prosecution therefore be- 
gan with proof of the writing. Witnesses 
were called to prove the signatures of the 
bishops, but these witnesses were so unwill- 
ing that when all had been examined there 
was no evidence to go to the jury. There- 
upon the crown counsel were forced to put 
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been written, as laid, in the county of Mid- 
dlesex. ‘Lhis they could not do, for it hap- 
pened that at least one of the bishops had 
remained at Lambeth palace throughout the 
controversy. To avoid the collapse of their 
case the prosecution thereupon changed their 
ground and sought to prove that the bishops 
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the clerk of the Privy Council on the stand 
and prove by him that the bishops had ad- 
mitted their signatures. This brought out 
the proceedings which had taken place at the 
interview with the king, showing a plain 
breach of faith on the part of the king. Hav- 
mg proved the handwriting, however, it next 
became necessary to prove that the bishops 
had written the alleged libel, and that it had 





had published the libel in Middlesex. The 
delivery of the petition to the king was un- 
doubtedly a technical publication, but ‘as 
there were no witnesses to the royal audi- 
ence, reliance was had again to the ad- 
mission of the defendants. The clerk of the 
Privy Council was recalled, but he could not 
remember that the bishops had even been 
asked whether the paper which lay on the 
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table was the paper which they had delivered 
to the king. The case for the crown had 
therefore broken down, and an acquittal was 
inevitable. Chief Justice Wright was about 
to address the jury when Finch, of counsel 
for the defense, indiscreetly interrupted with 


a request to be heard. “If vou will be heard 
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of their intention to present a petition to the 
king, and that they had been admitted to 
an audience for that purpose. This circum- 
stance, coupled with the fact that after the 
audience the king held in his hand a petition 
signed by them, was held sufficient evidence 
of publication to take the case to the jurv. 


you shall be heard,” said Wright, “but you | After all these vicissitudes in technical proof, 





JUSTICE POWELL. 


do not understand your own interests.” 
Finch’s colleagues at length persuaded him 
to desist, and the chief justice was again 
about to proceed with his direction to the 
jury when a messenger appeared with the 
information that Lord Sunderland could 
prove the publication and was hastening to 
court for that purpose. Lord Sunderland 


testified that the bishops had informed him 





it still remained to convince the jury that the 
petition was a seditious libel. The alleged 
libel consisted in the suggestion made by the 
bishops that the king’s declaration was 
illegal because it was founded upon a dis- 
pensing power which did not exist. The de- 
fense really was that the dispensing power 
did not exist and many records were put in 


evidence to show that such a power had been 
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repeatedly declared illegal by Parliament. 
The arguments therefore took a wide range. 
John Somers, who closed for the defense in 
a speech occupying less than five minutes in 
delivery, completely covered the case when 
he said: 

“My lord, by the law of all civilized na- 
tions, if the prince does require something to 
be done which the person who is to do it 
takes it to be unlawful, it is not only lawful, 
but his duty, rescribere principi. This is all 
that is done here, and that in the most humble 
.. My 


lord, as to matters of fact alleged in the said 


manner that could be thought of. 


petition, that they are perfectly true we have 
shown by the journals of both houses. In 
every one of those years which are men- 
tioned in the petition this power of dispen- 
sation was considered in Parliament, and, 
upon debate, declared to be contrary to law; 
there could be no design to diminish the pre- 
rogative because the king hath no such pre- 
rogative. Seditious, my lord, it could not 
be, nor could possibly stir up sedition in the 
minds of the people, because it was presented 
to the king in private and alone; false it 
could not be, because the matter of it is 
true; there could be nothing of malice, for 
the occasion was not sought—the thing was 
pressed upon them; and a libel it could not 
be, because the intent was innocent, and they 
kept within the bounds set by the act of Par- 
liament that gives the subject leave to apply 
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to his prince by petition, when he is ag- 
grieved.” ; 

Williams closed for the crown in an acri- 
monious but consistent argument in which he 
went so far as to deny the right of petition. 
But the court and jury stood in greater awe 
of the seething public sentiment. In sum- 
ming up the evidence, Wright, Allybone and 
Halloway evaded any expression of opinion 
upon the legality of the dispensing power. 
Wright and Allybone considered the petition 
a libel; Halloway thought otherwise. Powell 
boldly declared that the dispensing power 
was inconsistent with law, and the Declara- 
tion of Indulgence a nullity; otherwise, he 
said, the whole legislative authority would be 
in the king. The jury remained out all night. 
The next morning they came into court with 
a verdict of acquittal. It is difficult to specify 
the legal effect of this trial. The judges 
were not in agreement as to the law, and the 
whole proceedings were colored by public 
excitement. But it is to be observed that 
not only the criminality of the publication 
but also the legality of the dispensing power 
were submitted to the jury as questions of 
fact. The political effect of the verdict was, 
however, immense and far reaching. When 
the troops on Hounslow Heath heard the 
news they broke into enthusiastic cheering. 
On the same day an invitation was de- 
spatched to the Prince of Orange to assume 
the British Crown. The tyranny of the 
Stuarts had come to an end. 
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WASHINGTON LETTER. 


A° the hands of the clock point to twelve 

the crier of the Supreme Court of the 
United States raps with his gavel, the mur- 
mur of conversation ceases, and attorneys, 
court officials, and visitors rise while the crier 
slowly announces “The Honorable the Chief 
Justice and the Associate Justices of the 
Supreme Court of the United States.” The 
visitors, packed in the space between the wall 
and the rail which separates them from the 
members of the Bar, crane their necks and 
bend their bodies in the effort to see the 
members of the Court as they file from the 
anteroom. Robed in black sik gowns, they 
walk with siow and dignified steps toward 
the bench. Justice Brown and Justices Peck- 
ham and Holmes pause at the steps to the 
right of the bench; Justices White, McKenna 
and Day pass behind the bench to the steps 
at the left, and as the Chief Justice appears 
at the entrance at the rear they slowly pro- 
ceed to their seats. As they do the crier 
cries, “Oyez, oyes, oyez, all persons having 
business before the Honorable the Chief Jus- 
tices and the Associate Justices of the Su- 
preme Court of the United States are admon- 
ished to draw near and give their attention, 
for the Court is now sitting. God save the 
Government of the United States and this 
Honorable Court.” 

It is an imposing and inspiring spectacle, 
the mere witnessing of which increases the 
red corpuscles of one’s patriotism. No man 
entering that dome-like court room may 
wear his overcoat. No member of its »ar 
may appear before it in a coat of any color 
other than black. 
impressiveness of that tribunal that men to 
embarrassment has 


Such is the dignity and 


whom 


long been a 
stranger, evidence the renewal of their ac- 
quaintance with it by a stammering speech, 


FEBRUARY, 1904. 


a quickened breath, a nervous manner, when 
addressing the Court. 

The senior Associate-Justice occupies the 
seat upon the immediate right of the Chief- 
Justice, the next in seniority that upon his 
immediate left, and so on alternately through 
the entire Court. Upon the right of the 
Chief Justice sit Justices Harlan, Brown, 
Peckham and Holmes—upon his left Justices 
Brewer, White, McKenna, and Day, in the 
order named. 

Diminutive pages with cherub-like faces 
stand behind the chairs of the Justices, or 
scurry back and forth upon errands. When 
these pages outgrow the knickerbocker 
stage of their existence, other cherub-faced 
knickerbockered youngsters are substituted 
for them. 

A case which has attracted national atten- 
tion, and was recently argued before the Su- 
preme Court, is that of the Northern Se- 
curities Company, et al., v. the United States. 
The questions involved in that case are too 
well known to require mention here, but 
the marked physical contrast between Mr. 


_John G. Johnson, of counsel for the appel- 


lants, and the Attorney-General, is worthy of 
notice. The latter is much below the aver- 
age height, clean shaven, faultlessly attired. 
In the presentation of the Government’s case 
he rarely departed from the text of his 
argument, which occupied ninety-four pages 
of print. Mr. Johnson is more than six feet 
in height, big voiced, big boned, broad 
shouldered, his forcible mouth and chin par- 
tially hidden by an aggressive mustache. I 
first saw him when he appeared here several 
years ago before the Supreme Court of the 
District of Columbia in the “Sugar Trust 
Cases.” Standing in his favorite attitude, 
with one foot upon the seat of his chair, he 
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wouid rest one arm on his upraised knee, 
and, taking the Court into his confidence, 
proceed to demolish the argument of his 
adversary. 

Mr. Justice Brown, who was forced to 
abandon his duties for many weeks because 
of trouble with his eyes, was present at the 
short session which the Court held on the 
first day of February. 

On that day Mr. Justice Brewer delivered 
the op‘nion of the Court in the case of the 
State of South Dakota v. the State of North 
Carolina, ct al., the decree being in favor of 
the complainant. A dissenting opinion pre- 
pared by Mr. Justice White was read in his 
absence by the Chief-Justice, who, with 
Justices McKenna and Day, joined in this 
opinion. 

The facts as stated in the opinion are 
briefly as follows: In 1849 the State of North 
Carolina passed an act whereby the North 
Carolina Railroad Company was chartered 
with a capital of $3,000,000, divided into 30,- 
ooo shares of $100 each. The State subscribed 
for 20,000 shares, and issued its bonds for a 
sufficient amount to pay for the subscrip- 
tion, pledging as coliateral security therefor 
its stock in the railroad company. Similar 
subscriptions for additional shares of the 
stock of this company and of the Western 
North Carolina Railroad Company were 
authorized and effected by a similar method. 

In 1879 the State of North Carolina ap- 
pointed commissioners to compromise the 
State debt. In 1897 those bonds which had 
not been compromised matured, were not re- 
deemed, and the holders thereof were unable 
either to induce or compel the State of North 
Carolina to redeem them at anything like 
their face vaiue. One of the holders of a 
large number of these bonds had a friend 
who resided in the State of South Dakota, 
and was more or less prominent in the poli- 
tics of that State. This bond-holder and his 
friend from South Dakota held a conference. 
Thereafter the State of South Dakota was 








also a holder of certain of the bonds of the 
State of North Carolina. The following let- 
ter addressed to another citizen of South 
Dakota explains itself: 


“Office of Schafer Brothers, No. 35 Wall 
Street. 
New York, Sept. 10, Igo1. 
Hon. Charles H. Burke, 

Dear Sir:—The undersigned, one of the 
members of the firm of Schafer Bros., has 
decided, after consultation with the other 
holders of the second mortgage bonds issued 
by the State of North Carolina, to donate 
ten of these bonds to the State of South 
Dakota. 

The hotders of these bonds have waited 
for some thirty years in the hope that the 
State of North Carolina would realize the 
justice of their claims for the payment of 
these bonds. 

The bonds are all now about due, beside, 
of course, the coupons, which amount to 
some one hundred and seventy per cent. of 
the face of the bond. 

The holders of these bonds have been ad- 
vised that they cannot maintain a suit 
against the State of North Carolina on these 
bonds, but that such a suit can be main- 
tained by a foreign State or by one of the 
United States. 

The owners of these bonds are mostly, if 
not entirely, persons who liberally give char- 
ity to the needy, the deserving and the un- 
fortunate. 

These bonds can be used to great advan- 
tage by States or foreign governments, and 
the majority owners would prefer to use 
them in this way rather than take the trifle 
which is offered by the debtor. 

If your State should succeed in collecting 
these bonds it would be the inclination of 
the owners of a majority of the total issue 
now outstanding to make additional dona- 
tions to such governments as may be able 
to collect from the repudiating State, rather 





190 





The Green Bag. 





than accept the small pittance offered in set- 
tlement. 

The donors of these ten bonds would be 
pleased if the Legislature of South Dakota 
should apply the proceeds of these bonds to 
the State University or to some of its asy- 
tums or other charities. 

Very respectfully, 


SIMON SCHAFER.’’ 


On the 18th day of November, Igot, the 
State of North Carolina found itself involved 
in the litigation which terminated on the 
Ist day of February, 1904, in the following 
order: 

“A decree 
which, after finding the amount due on the 


will, therefore, be entered, 
bonds and coupons in suit to be twenty- 
seven thousand four hundred dollars ($27,- 
400), (no interest being recoverable, United 
States v7. North Carolina, 136 U.S. 211), and 
that the same are secured by one hundred 
shares of the stock of the North Carolina 
Raiiroad Company, belonging to the State 
of North Caro‘ina, shall order that the said 
State of North Carolina pay said amount 
with costs of suit to the State of South Da- 
kota on or before the first Monday of Jan- 
uary, 1905, and that in default of such pay- 
ment an order of sale be issued to the mar- 
shal of this court, directing him to sell at 
public auction all the interest of the State 
of North Carolina in and to one hundred 
shares of the capital stock of the North 
Caro‘ina Railroad Company, such sale to be 
made at the east front door of the Capitol 
Building in this city, public notice to be given 
of such sale by advertisements once a week 
for six weeks in some daily paper published 
in the city of Raleigh, North Carolina, and 
also in some daily paper published in the 
city of Washington.” 

Were it not for the fact that the State of 
South Dakota holds this stock, it would 
doubtless be impossible to enforce the de- 


If the exigencies of the case necessi- 


cree. 


| 
| 
| 
| 


tate the enforcement of ail of the provisions 
of this decree, a novel drama will be enacted 
upon the steps of the Capitol. 
upon the sieps of court-houses are of daily 


Auction sales 


occurrence, but the scene is usually rustic, 
the actors, dust or mud-covered farmers with 
more holes than dollars in their pockets, the 
auctioneer, the sheriff, the building at his 
back, a one-story court-house. An auction 
sale of the property of one State at the suit 
of another, conducted upon the steps of the 
National Capitol by the marshal of the Su- 
preme Court of the United States, would be 
an historic event. 

This case was stubbornly contested and 
ably presented by the most eminent lawvers 
of the State of North Carolina, and was ar- 
The resu:t, however, can- 
itself to 
A sovereign State, which, being justly 


gued three times. 


not but recommend fair-minded 
men. 
indebted to an individual, not only repudiates 
its debt and screens itself behind its sover- 
eign prerogative of exemption from suit, but 
to 


equitably sl! ould flow into the pockets of its 


also diverts its treasury, funds which 
debiors, deserves slight consideration at the 
hands of a Court of Equity, when dragged to 


the bar of that court by another State. 


It is an historic room in which the so- 
called ‘‘Post-office Cases” are, at the present 
writing, being conducted. 

In this room the famous Star Route Cases 
were first tried. Here also Giteau was tried, 
convicted, and sentenced. Here Madeleine 
Pollard prosecuted and won her celebrated 
suit against William C. P. Breckenridge. 

The czse against Machen (whose name is 
pronounced as though it were spelled Ma- 
shen), the Lorenzes, and the Groff brothers, 
has not been devoid of dramatic and humo- 
rous incidents, although the testimony intro- 
duced by the Government was, to a great 
extent, dry and uninteresting. It was dra- 
matic when Mr. Conrad, in reply to am ob- 

















jection, pointed his finger at Mr. Machen, 
and referring in scathing terms to the rela- 
tion which that defendant’s salary bore to 
his bank account. It was dramatic when Mr. 
Conrad, in open court, apologized to Mr. 
Machen. It was extremely amusing when 
one of the attorneys for the defense (in whose 
mental pronunciation of the term “cross- 
examination” undue emphasis is laid upon 
the word “‘cross’”’) said to one of the Post- 
office inspectors: “Why didn’t you come 
to see me instead of going to my clients?” 
And the witness replied: “Well, Mr. ———, 
I had not the honor of your acquaintance at 
that time, and, in fact, was not aware of your 
existence.” 

It was amusing when this same attorney, 
in cross-examining another inspector said: 

“Mr. —, how is it that your memory 
is not so clear as to unimportant matters, and 





so defective as to others?” 

“Well, sir,” replied the witness, “the only 
way I can account for it is that I can’t re- 
member things that never happened.” 
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The greatest latitude has been allowed the 
defendants. The opening statements of two 
of the attorneys for the defense bore striking 
resemblances to closing arguments. The 
questions put to the defendants and their 
witnesses on direct examination have been 
frequently palpably leading, the testimony 
frequently pure and unadulterated hearsay, 
and yet the government has usually re- 
mained silent. 

No acquaintance or correspondence with 
Machen and complete ignorance of the plans 
and methods of Lorenze, wir, is the defense 
of the Groffs; similar ignorance, coupled 
with a total absence of feminine curiosity as 
to her husband’s affairs, is the defence of 
Mrs. Lorenze; a preéxisting indebtedness 
on the part of Lorenze to Machen, and the 
absence of any agreement or understanding 
between them in regard to the Groff patent, 
is their defence. 

Before this article goes to print the ver- 
dict of the jury will have been recorded. 

ANDREW Y. BRADLEY. 
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HE tragic and pathetic end of Whitaker 
Wright's cases illustrate the inexorable 
way in which the law is administered in Eng- 
land. Probably in no other country, cer- 
tainly not in the United States, would it have 
been possible ior a trial to have been con- 
ducted with so great despatch and with so 
little regard to the pressure of influence and 
monied associations. The fact that Whit- 
aker Wright was arrested in New York 
and detained for some months there, dur- 


ing which time an application for his release 
on bail was heard in the Supreme Court of 
the United States, gives to his case an inter- 
national interest and points the moral of 
the story of contrast in criminal procedure 
Mr. Wright had been 


in the two countries. 


FEBRUARY, 1904. 
a successful financier in America, and was a 
conspicuous and influential dealer in finan- 
He or- 
ganized in London permanent and subsidiary 


cial corporations in this country. 


companies with a total capitalization of over 
fifty millions of dollars. Some of these com- 
panies paid back to their shareholders five 
times the invested capital, and nearly all of 
them were so successful that their shares 
were for a long period quoted above par. 
Owing to transactions upon the stock ex- 
change, he incurred the enmity of a bear 
group of dealers, who undoubtedly deter- 
mined to punish him individually and to 
wreck his companies. In the end they suc- 
ceeded, helped by a declining market and 
the result of the war in South Africa and the 
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fall in all securities, government as well as 
private. 

In order to make a favorable showing in 
certain annual reports, securities were trans- 
to another and 
This 


share- 


ferred from one company 
shares were undoubtedly overvalued. 
to 


In order to avert 


cecurred in the annual 
holders in 1899 and 1900. 
the crash Mr. Wright used his own private 


reports 


means for the benefit of the companies to 
the extent, it is alleged, of several millions 
of dollars. It was, however, an unavailing 


offer and liquidation in the bankruptcy 
courts, so far as the companies were con- 
cerned, resulted. Bad blood, however, had 
been engendered, and an effort was made 
the to 


prosecution against Whitaker Wright for 


to induce government institute a 
the statutory offence of making a false and 
fraudulent balance sheet with intent to de- 
ceive. After consideration by the law of- 
ficers of the crown the Attorney General an- 
nounced in Parliament that he did not see 
his way clear to undertake a prosecution. 
The matter rested here until nearly a year 
later, when an application was made to the 
Chancery Coutt for leave for the liquidator 
of one of the companies to use its funds for 
This ap- 
plication was acceded to, and the funds in 


the expenses of the prosecution. 


the hands of the liquidator were supple- 
mented by private subscription. The day 
this order was made Whitaker Wright de- 


parted from England, and shortly after- | 


wards left France, under an assumed name, 
for New York where he was arrested upon 
arrival. His American counsel finding it 
impossible to obtain an order admitting him 
to bail, waived further proceedings and in 
custody of the officers who had been sent 
over to bring him back, he voluntarily re- 
turned to England. Here he was admitted 


to bail, and at once began preparation for 
The preliminary examination be- 


his trial. 
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fore the magistrate occupied some weeks, 
and in all five months elapsed between his 
arrival in this country and his trial. 
Naturally every attempt was made to se- 
cure delay and to obtain the acquittal of the 
prisoner. He had means for his defence, 
and employed the best available counsel. It 
is no reflection upon procedure in America 
to say that under similar circumstances it is 
extremely likely that the trial itself, involv- 
ing, as it did, hundreds of volumes of ac- 
counts, so heavy in avoirdupois that they had 
to be brought into court on wheels, and so 
intricate in the nature of the transactions 
they contained, that they required the ser- 
vices of many accountants for weeks to 
make them comprehensible, would have re- 
quired months for its preparation and con- 
duct and that upon the excuse a protracted 
delay in bringing it on would have occurred. 
Then, too, the influences surrounding a suc- 
cessful financier, upon the boards of whose 
companies were directors eminent in states- 
manship and society and city life, would 
have counted for something in any other 
country in the world. Here the trial had no 
variation from the ordinary course of proce- 
dure, except that it was transferred from 
the Old Bailey to the High Court. There 
were no applications for adjournment, no 
challenges to the jurors and no exceptions 
to the evidence or the rulings of the judge. 
The jury was asked the general question if 
any of the members were connected with the 
companies managed by the accused, and this 
being answered in the negative the trial pro- 
ceeded. Altogether it occupied two weeks 
and two days, one day being devoted to the 
address by the counsel for the prosecution, 
and one day to the address by prisoner’s 
counsel and one day to the summing up by 
the judge. The jury found a verdict of 
guilty and the judge imposed the maximum 
penalty—seven years hard labor. Within 
less than an hour of the sentence the prison- 
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er lay dead in a room in the court, from an 
apoplectic attack, it is surmised. Had he 
lived he would have had to undergo his sen- 
tence forthwith, as there is here no appeal in 
criminal cases, and thus there is avoided the 
years of delay which might have been se- 
cured elsewhere by successive appeals and 
revisals and demands for new trial. 

The pathos of the tragedy is further illus- 
trated by the circumstance that the attorney 
general who had refused to prosecute Whit- 
aker Wright justified his position before 
Parliament a few days after the trial had 
He contended that accord- 
ing to the provisions of the statute upon 


been concluded. 


which the prisoner was indicted there must 
not only have been misrepresentation in a 
balance sheet or other document issued by 
the officials of a company, but that the mis- 
representation must with the 
intent to deceive or deiraud shareholders or 


have been 
creditors or to induce persons to entrust or 
advance property to the company, and that 
as in this case the false balance sheet was 
issued solely with intent to better the com- 
pany and its shareholders, the offence was 
not one within the meaning of the act. He 
quoted an authority which, strange to say, 
was not brought to the attention of the 
learned judge who tried Whitaker Wright. 
It was that of Lord Chief Justice Cockburn, 
who in a similar case directed a jury that 
they could not convict unless they were sat- 
isfied that the acts charged were done with 
the fraudulent purpose of defrauding the 
shareholders and the creditors of the com- 
pany. Had the dicta been quoted at the 
recent trial it is not improbable that it would 
have had a very different result. 
Comparisons are often made between the 
fees of counsel in England and America, and 
with unsatisfactory results as it is difficult to 
find any relative standard by which to meas- 
ure upon the result. In this country a firm 
lawyers would take entire charge of such a 





case as Whitaker Wright’s and have the 
sole conduct of it from start to finish, and 
would probably charge a fee to cover the 
entire work performed based in some meas- 
ure upon the result. In this country a firm 
of solicitors is employed to prepare the case 
for trial, but upon each hearing before the 
magistrate and at the trial counsel are re- 
tained, the solicitors usually briefing the 
ablest and most skilful their clients means 
will afford. In the Whitaker Wright trial 
thousands of pounds were doubtless spent 
by both sides in getting the case ready. Part 
of this money was “out of pockets” for the 
services of accountants and scriveners, but 
profit costs of the solicitors must have been 
very large. It is commonly reported that 
Mr. 


C., and Mr. Emery Stephenson 


Mr. Rufus Isaacs, Kk. C., who with 
Avery, K. 
conducted the prosecution, had 500 guineas, 
say $2,500 marked upon his brief, with a 
daily refresher of 100 guineas, which would 
make his compensation for the actual court 
work $8,500. In the usual course Mr. Avery 
would receive a fee of two-thirds the amount 
of Mr. Rufus Isaac’s fee, and Mr. Stephen- 
son's fee would amount to two-thirds of Mr. 
Avery’s fee. Ii this system was followed, 
and there is no reason to believe it was not, 
Mr. Avery received $5,600 and Mr. Stephen- 
total of 

$18,000 for the three counsels. 


son $3,600, or a approximately 

Mr. Ranson 
Walker is said to have had no !ess than 3000 
guineas marked on his brief for the defence, 
but this was, to at least 2000 guineas, a 
“special” fee and his associates would not, 
the 
However, it is not improbable 


therefore, receive same proportional 
amounts. 
that the defendants counsels were paid some- 
thing more, and probably considerably more, 
These fig- 


ures are given simply for comparative pur- 


than $25,000 for their services. 


poses. 


StuFFr Gown. 
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CURIOUS LAWS OF 


HE early laws of Puritan Massachusetts 

possessed an almost Draconian severity. 
In some cases there was a fixed and definite 
penalty, but in most instances the ques- 
tion of sentence was left to the discretion of 
a hard and relentless judiciary. The taws 
relating to idlers, thieves, agnostics, and 
drunkards are given in detail here, and the 
reader will see that justice was seldom, if 
ever, tempered with mercy. 

The law as to idle and disorderly persons 
was as follows: “Idlers. It is ordered that no 
person, householder or others, shall spend 
his time unprofitably, under pain of such 
punishment as the county court shall think 
meet to inflict. And the constables of every 
town are required to use special care to take 
notice of offenders of this kind, especially 
common coasters, tobacco takers, and un- 
profitable fowlers, and present the same to 
the next magistrate.” 

The law as to heretics and agnostics was es- 
pecially severe: “Any denying the 
Scriptures to be the word of God, should 
severely 


one 


pay not exceeding £50, to be 


whipped, not exceeding forty strokes, unless 


he publicly recant, in which case he shall not 


The Green Bag. 





PURITAN BOSTON. 


pay above £10, or be whipped :n case he pay 
not the fine. And if the said offender after 
his recantation, sentence or execution, shall 
the second time publish and obstinately and 
pertinaciously maintain the same wicked 
opinion, he shall be banished or put to death, 
as the court shall judge.” 

The court sentences of thieves and drunk- 
ards, which are given below, are extremely 
interesting. 

“Sergeant Perkins is ordered to carry 
forty turis to the fort for being drunk.” 

‘Josiah Plaistow, for stealing four baskets 
of corn from the Indians, is ordered to re- 
turn them eight baskets, and to be fined £5, 
and hereaiter to be called Josias, and not Mr. 
Josiah Plaistow, as he formerly used to be.” 

“John Wedgewood, for being in the com- 
pany of drunkards, to be set in the stocks.” 

“April, 1632, Robert Coles is fined £10, and 
enjoined to stand with a white sheet of paper 
on his back, wherein a drunkard shall be 
written in great letters, so long as the court 
shall think best, for abusing himself shame- 
fully with drink.” 

Such were some of the laws of our Puri- 


tan ancestors. 
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The Editor will be glad to receive contributions 
of articles of moderate length upon subjects 
of interest to the profession; also anything 
in the way of legal antiquities or curiosi- 
tics, faceti@, anecdotes, etc. 


NOTES. 


THE prisoner at the bar, a small negro boy 
fourteen vears of age, was charged with mur- 
der, it being alleged that by the administra- 
tion of poison he had caused the death of 
his mother and father. He entered a plea 
of “not guilty,” but the State made out its 
case beyond any shadow of a doubt and the 
accused was convicted of murder. On ac- 
count of his tender years, the jury saw fit to 
recommend him to the mercy of the court. 
When presented for sentence, being asked by 
the presiding judge, if he had anything to 





say why the sentence of the court should not | 


be passed upon him, the boy with a broad 
grin and a twinkle in his eyes, unhesitatingly 
responded: 

“Jedge, all I got to say is, have mussy on 
me caise I’s a orphan.” 

The poor orphan was sentenced to the 
State prison for the term of his natural life 
time. 


HonorRABLE Henry A. CHILDS is known 
throughout New York State as one of the 
most dignified and learned judges on the 
bench. At a recent term of court he was 
very much annoyed because the officer who 
was stationed just inside the court room 
door found the enjoyment of a short nap, 
now and then, much more to his liking than 
listening to the arguments of the lawyers 
arid the rulings of the Court. 


| 


One day a well known attorney was about | 


to leave the court room. Court was in ses- 


THos. TILESTON BALDWIN, 53 State Street, Boston, Mass. 





sion, and the officer was stealing a nap as 
usual, but awoke just in time to hear the 
judge say in most strenuous tones, “Mr. 
M——,, if you are going from this court room 
you will please do so very quietly so as not 
to disturb the officer at the door.” 


Durinc the progress of the Goddard mur- 
der case, in Kansas City, Missouri, some 
years ago, a colored witness for defendant 
was on the stand, who testified that he was 
in the chicken business, and had been in a 
certain vicinity on the night in question. De- 
fendant’s attorney asked this witness what 
he was doing there. 

Here the prosecuting attorney interrupted 
very gently, saying, “I wouldn't ask him 
that, he said he was in the chicken business.” 





A FOREIGN born citizen of one of the middle 
Western States, Pakowski by name, was on 
trial charged with killing fish by the use of 
dynamite. He had been seen with the fish 
in his possession, but insisted that they had 
been killed by some one else. and that he 
had found them dead upon the water. As 
proof of his entire innocence of taking the 
lives of these fish he explained that they had 
been dead so long that some of them had an 
unsavory odor. 

In response to a question upon cross-ex- 
amination, he stated that he was taking them 
home to feed his family. The prosecuting 
officer thought he saw an opportunity to 
make a telling point with the jury. 

“Do you mean to tell this jury?” he asked, 
“that you were taking home these dead fish 
that you have told us about to be eaten by 
yourself and your family?” 

“Vell,” slowly came the answer, “I never 
yet eat fish vhat vas not dead.” 


/ 
| 
} 
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TuE following is a literal transcript of the 
second clause of a will filed and probated in 
L. county, Wisconsin, a few years since: 

“T hereby commit the guardianship o1 all 
my children until they shall respectively at- 
tain the age of twenty-one years, unto my 
said wile, during her life; and from and after 
her decease unto my much and esteemed 
friend -———, his executors and assigns.” 


A RATHER pat saying is applied to a certain 
lawyer, who, when elevated to the bench, 
failed to satisfy the expectations of members 
of the bar, and one of them remarked of 
him “that he went upon the bench with lit- 
tle opposition from the bar and leit it with 


none. 


V. sueD S. & F. for raising the waters of 
©., a meandered lake, so that it overflowed 
and washed away his land and otherwise in- 
vaded his raparian rights. R., attorney for 
defendants was, because of limited educa- 
tion, rather uncertain in his use of words, 
while false teeth, which did not fit, rendered 
his pronunciation indistinct. He was very 
indignant over what he called the “frivyla” 
character of the suit. 

While the case was on trial an attorney 
from a neighboring town asked R. what the 
suit was about. He answered: “It involve’ 
the location of the miranda’ line’ on O. Lake 
and right’ of the riprarin’ ownas. I weesh 
we cd dreen the lake as dry as the Dese’t of 
Ohary.” 


An able, but impractical, lawyer at the 
Kansas City bar retired from political office 
not long ago, taking with him the confirmed 
habit of poker playing in lieu of the excellent 
law practice lost to him while holding polit- 
ical office. His sense of humor, however, 


was in no wise dulled thereby. 

Dropping in, one day, to visit a fellow iaw- 
ver with little less leisure than himse‘f, he 
greeted him with the usual question about 
business affairs. “Poor with me, very poor,” 
was the reply; “and every cent, in fact, that 
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I do make in the practice of law, I lose play- 
ing poker, it seems.” 

“Well, same condition here, old fellow,” 
was the response; “only,—every cent | make 
playing poker, I lose practising law.” 

Wituiam H. Parsons, the lawyer (says 
the New York Times), tells this story at 
the expense of members of his own pro- 
fession. 

A burglar returned empty handed to his 
pal, who had been watching on the outside 
for him while he entered a likely looking 
house. 

“What did vou get, Bill?” the pal asked. 

“Nothing. It was a lawyer’s house,” was 
the reply. 

“Did you lose anything?’ 

“No. I didn’t stay long enough.” 


’ 


I once heard a Lord Chancellor tactfully 
relieve the situation, when a learned counsel 
had remained standing silent at the Bar for 
perhaps ten minutes, while judicial scintilla- 
tions issued continually from the various 
members of the House, by saying, in the 
blandest manner, “My Lords, perhaps it 
would now be well to allow \lr. A. to pro- 
ceed with iis argument before us, instead of 
pursuing our arguments before int!” 

An absolutely justifiable reply by a Scots 
counsel was once made in the House oi 
Lords in the days before that House as an 
appellate tribunal was limited to “high judi- 
cial” persons. The case related to rights in 
water. The Scots counsel alluded again 
and again, in his strong vernacular, to what 
he called “watter.” An English peer inter- 
posed thus: “Tell me, Mr. C., do vou in 
Scotland spell ‘water’ with two t’s?” The 
admirable answer came back like a flash: 
“No, my lord. In Scotland we spell ‘watter’ 
wi’ ae t, but we speli ‘mainers’ wi’ twa n’s.” 
Under cover of conveying information as to 
the supposed peculiarities of Scots spelling, 
Mr. C. delivered a well merited rebuke as to 
the “mainers” displayed by the English in- 
terrogator.—The Solicitor-General for Scot- 
land in The Juridical Review. 
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NEW LAW BOOKS. 


It is the intention of The Green Bag to have its 
book reviews written by competent reviewers. 
The usual custom of magazines is to confine 
book notices to books sent in for review. At 
the request of subscribers, however, The 
Green Bag will be glad to review or notice 
any recently published law book, whether re- 
ceived for review or not. 


Cases ON CriminaL Law. By William E. 
Mikell, Assistant Professor of Law in the 
University of Pennsylvania. Philadelphia: 
International Printing Company. 1902, 
1903. Two parts. Cloth. (983 pp.) 
Occasional passages from old authorities, 

such as Practon, Britton, the Year Books, 
and Coke, give this collection a proper con- 
nection with the past; but the collection is 
well fitted for class-room use as a practical in- 
troduction to current Criminal Law. As in 
all case books prepared for the use of stud- 
ents, head notes are omitted. Yet through 
the table of contents, the table of cases re- 
printed, and the index, the book is as well 
adapted to the use of the practitioner as cir- 
cumstances permit. The arrangement be- 
gins with general considerations, namely: 
sources of the Criminal Law, the elements of 
crime, the criminal intent, negligence as sup- 
plying intent, intent as affected by conditions 
(including ignorance or mistake of law and 
of fact, infancy, insanity, intoxication, and 
incorporation), the criminal act, combina- 
tions of persons in crime, assault, battery 
and mayhem; and then the plan proceeds to 
the development of the peculiarities of spe- 
cific crimes. The list of topics, it will be 
noticed, while omitting pleading and proced- 
ure, covers practically the whole of the sub- 
stantive law. As there are other important 
collections of cases cn Criminal Law, it is 
interesting to notice that this is an indepen- 
dent collection and distinctly an honest piece 
of work. 


Fire INsuRANCE. By George A. Clement. 
New York: Baker, Voorhis, and Company. 
1903. (pp. xcviiit+637.) 

The scope of this book is well indicated 
by ‘ts full title: “Fire Insurance as a valid 





contract in event of fire and as affected, by 
construction and waiver, estoppel and ad- 
justment of claims thereunder.” In other 
words, the book omits insurable interest, 
non-disclosure, misrepresentation, warranty, 
and express conditions as to validity, all of 
which topics have been treated often and ade- 
quately, and devotes itself to the other and 
equally important half of the subject, loss or 
damage, statement of proof of loss and other 
requirements or conditions precedent to loss 
becoming due and payabie, the options of the 
insurance company, apportionment of the 
loss, payment of the loss, subrogation, limi- 
tation as to suit or action on policy, waiver 
and estoppel, and construction and interpre- 
tation of the fire insurance contract. There 
are also forms and statutory provisions. The 
book is apparently intended for the use of 
insurance men, and especially for adjusters, 
quite as much as for lawyers. Its rules are 
often taken from the standard policies, and 
these can hardly be called propositions of 
law. To the lawyer an especially interesting 
feature of the book is the practical discussion 
of the mode of computing and apportioning 

a loss. 

CycLopepiA OF LAw aND PRocepuURE. Edited 
by William Mack and Howard P. Nash. 
Vols. IX. New York: The American 
Law Book Company. 1903. (998 pp.) 

ANNUAL ANNOTATIONS. (1 to g Cyc.) 1903. 
The most important articles in Volume 

IX. are those on Contracts by Professor 

John Davison Lawson, Dean of the Law De- 

partment of the University of Missouri, and 

on Copyright, edited by Edmund Wetmore, 
formerly President of the American Bar 

Association. This volume also covers the 

subjects Contempt, Continuances in Civil 

Cases, Contribution, Conversion, Convicts 

and Coroners. 

With this volume also comes Annual An- 
notations, 1903, a a book of nearly five hun- 
dred pages which, as the editors say in the 
preface, brings the first nine volumes of the 
Cyclopedia down to the present date. 
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CURRENT LEGAL ARTICLES. 

In an exhaustive article in the Michigan 
Law Review for February, Professor Horace 
L. Wilgus sets forth “The Need of a Na- 
tional Incorporation Law.” After tracing 
the growth of corporations and the attempts 
which have been made at regulating them, he 
says: 

The thing to be regulated is the big thing, 
the big, menacing corporation; its national 
commerce is to be regulated; its holding of 
stock in other companies is to be regulated; 
its power to consolidate is to be regulated; 
its issue of shares is to be regulated; its pro- 
motion and organization are to be regu- 
lated; its competition with others through- 
out the country is to be regulated. 

Professor Wilgus believes that “No power 
or authority to do these in the proper and 
uniform way resides anywhere except in the 
National Government,” and that it would be 
wise “to enact a’ national corporation law, 
in such a manner as to give the National 
Government unequivocally the ordinary pow- 
ers of complete control that any State has 
over its own corporations.” To the “imagi- 
nary danger” which some persons see in such 
an act, he replies: 

To these something in the way of answer 
may be suggested. (1) There is no concen- 
tration of power,—all that is to be exercised 
now exists in the National Government; 
there is therefore no shifting of the balance 
of powers. (2) It has become apparent that 
the State governments are unequal to the 
task,—because they have not, and never 
since the Constitution have had, the power. 
Because they can not exercise the power, 
shall the National Government refuse to ex- 
ercise it when the occasion demands, and 
when it was conferred upon that government 
to be exercised “in order to promote the 
general welfare” as much as any other pow- 
er? (3) But all the civil rights that are to be 
so seriously affected, we now hold and al- 
ways have held, under the same possibility 
of being limited, expanded, and controlled 
for the benefit of all, when occasion de- 
manded. (4) But also, it is “we the people” 
that control in the Federal Union as well as 





in the States. The National Government 
was created to do for the benefit of all, what 
the States could not do, within the terms of 
the Constitution. (5) The burdening of the 
courts might occur temporarily, but not 
likely to any great extent. Complexity, di- 
versity, conflict, uncertainty, beget litigation. 
Simplicity, uniformity and certainty have the 
reverse effect. But even if otherwise the cre- 
ation of the necessary courts is not often 
made a plea for refusing to relieve a threat- 
ening condition of national extent and opera- 
tion. (6) Such, or similar, dire results were 
predicted from the establishments of Na- 
tional banks, but they proved to be imaginary 
and not real. 

There seems to be but one supreme legal 
test involved in this method,—and that is 
could the National Government, if it found 
it necessary, or desirable, classify corpora- 
tions according to their size and extent of 
operation, and require, if found necessary, 
all above a certain size to forego the privi- 
lege of engaging in interstate commerce, or 
tax them so it would be unprofitable, unless 
they organize under a national act? We be- 
lieve this question will be answered in the 
affirmative. The rest would depend on the 
wisdom of Congress. 

Such a national incorporation act should 
be liberal enough to encourage honorable in- 
dustrial enterprises; strict enough to prevent 
fraud and oppression; should protect from 
unjust State exactions, but require complete 
compliance with all the laws; should permit 
large profits commensurate with great risks 
undertaken, and require the risks and 
liabilities to be assumed and discharged 
by those undertaking them; should al- 
low extensive operations and the power 
and capital necessary to carry them on, 
but prevent their use as a club to ob- 
struct or detroy others as legal as they; 
and in general allow great things to be done 
or undertaken, in subservience to, but not in 
defiance of, the general warfare; be great to 
strengthen the hands and add energy to the 
capital of the honorable and dutiful, and be 
administered by a power strong and quick to 
smite the dishonorable and disobedient. 
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In The Law Magazine and Review for Feb- 
ruary, Charles L. Nordon has a timely article 
on “Blockade and Contraband: Law and 
Practices of Nations in Modern Times.” 
Concerning blockades Mr. Nordon says: 

The conditions necessary to the due insti- 
tution and maintenance of a blockade, and 
to insure the liability of any neutral for a 
breach, are as follows:— 

(1) The belligerent must intend to insti- 
tute it as a distinct and substantive measure 
of war, and his intention must have been 
brought to the knowledge of the neutrals it 
affected: 

(2) It must have been instituted under suf- 
ficient authority: 

(3) It must be maintained by a sufficient 
and properly disposed force. 

Although it may be stated of these rules 
that in theory they are universal in their ac- 
ceptation by those concerned in war, yet 
they vary greatly in the method of their ap- 
plication. 

The first point whereon any appreciable 
difference of opinion and practice has existed 
in recent times is upon the question of the 
knowledge of the neutral of the existence of 
the state of blockade. And hereon consid- 
erable difference has been adopted between 
two great schools of thought—that of Eng- 
land and America on the one hand, and that 
of France, Italy, Spain and Sweden on the 
other. According to the English and Ameri- 
can theory, blockades are for this purpose 
divided into two classes, viz.: blockades de 
facto, without proclamation, and_ notified 
blockades. In the former case no vessel 
incurs liability until she commits a breach 
conscious of the existence of the blockade, 
that is to say, the onus will be on the bellig- 
erent to prove the knowledge of the neutral, 
save in the case where such de facto blockade 
has existed for some considerable time, when 
a presumption of knowledge may be drawn 
from its notoriety. . . . In the case of noti- 
fied blockades, notification of the impending 
blockade being given to neutrals by general 
proclamation, and a reasonable time being 
allowed for such notification to take effect, 
all neutral vessels are deemed to be affected 





with notice, and the mere sailing with an 
intent to break the blockade will be sufficient 
to warrant condemnation, for a neutral is 
bound to shape his conduct upon a presump- 
tion that a place subject 'to a blockade at 
the commencement of a proposed voyage 
thereto will continue to be so subject up to 
its termination, and thus be and remain a 
prohibited destination for the neutral. 

But according to the French and Conti- 
nental theory, all distinction between block- 
ades de facto and those with proclamations 
on this point being disregarded, the neutral 
is not bound by any such presumption of 
continuance; on the contrary, he is permitted 
to ignore any knowledge acquired by him 
at any time before he can experimentaily test 
the existence of the blockade on the place 
subjected to it. 

The next point of difference lies in the 

contrary opinions held as to the continuance 
and maintenance of the blockade. According 
to the English and American practice, the 
blockade is not raised by a mere temporary 
cessation of operations, provided such cessa- 
tion be merely the result of unfavorable 
weather—secus, if by reason of the ships en- 
gaged being told off for employment. 
The Declaration of Paris (in harmony with 
the English doctrine) provides that “Block- 
ades in order to be binding must be effec- 
tive.” ; 

The remaining incident of blockade of any 
great importance wherein differences obtain 
both in theory and in practice is its breach. 

Summing up the French practice here- 
on, it may be laid down as a general rule 
that, as the presumption of continuance of 
every blockade is not admitted, the only act 
which will occasion forfeiture is an actual 
attempt on the part of the neutral to effect 
a breach either by force or fraud. ... But 
the English and American Courts, admitting 
as they do the presumption of continuance, it 
follows as a natural and logical consequence 
that they hold subject to confiscation the 
property of a trader seized at any time dur- 
ing the course of a voyage having clearly for 
its intended termination the blockaded 
port. 
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Certain differences of opinion exist as to 
the effect of contraband on the vessel carry- 
ing it. The penalty attaching to the goods 
is not in general extended to the ship, and 
some writers even consider that the neutral 
vessel has a right to continue on her voyage 
on her abandoning the contraband she is 
carrying to the belligerent, unless their 
quantity is so great that the captor cannot 
receive them. And this practice was followed 
by the Confederate States during the Ameri- 
can Civil War, though in the opinion of 
Wheaton it could only be applied to cases in 
which there is a capacity in the neutral vessel 
to insure the captor against a claim to the 
goods. But, under the more common prac- 
tice, the vessel with its contraband cargo is 
taken into a port of the captor, where the 
contraband articles are dealt with either by 
confiscation or preemption, the vessel itself 
in ordinary cases being subjected to no 
further penalty than loss of time, freight and 
expenses. If, however, the owner of the ship 
is a party or privy to the carriage of the 
contraband goods, the ship itself is dealt 
with in a similar manner to the cargo. 





The Canada Law Journal for February ad- 
vocates the “Territorial Expansion of Can- 
ada”—particularly “the acquisition of the 
two islands of St. Pierre and Miquelon”— 
and adds: 

There is this further argument in favor of 
the acquisition of these several portions of 
contiguous territory by Canada, namely, 
that by no reasonable extension of the Mon- 
roe doctrine can the Government of the 
United States object to any part of the pro- 
ceeding. It is true that President Polk’s 
gloss upon the now famous doctrine enun- 
ciated by his predecessor Monroe, at the 
suggestion of the English statesman Can- 
ning, has been interpreted to mean that any 
European power would have to obtain the 
consent of the United States to any acquisi- 
tion of dominion in the Americas whether by 
voluntary cession, or transfer, or by con- 
quest (see Dana’s notes to IVheaton’s Ele- 
ments, p. 102; Taylor’s [ntervational Law, p. 
146.) But Canada does not come within the 
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letter or spirit of this inhibition, and the 
burden that might rest upon Great Britain, 
were she purchasing sua causa, of establish- 
ing that this inhibition is no part of the code 
of international law, or that Great Britain is 
herself an American power and so not 
within the inhibition even if it were valid, 
would not be raised in the matter of terri- 
torial expansion here advocated. 

The Harvard Law Review for February 
contains the second of Professor Bruce Wy- 
man’s important papers on “The Law of 
Public Callings as a Solution of the Trust 
Problem.” 

What is contended (says Professor Wy- 
man) is that this distinction between the pu- 
lic calling and the private calling is the key 
to the situation. . . 

All of these cases now under discussion 
are alike in this, that in all of them the con- 
ditions surrounding the industry, and these 
alone, are held enough to put the business 
within the law of public calling. That posi- 
tion of affairs may be summed up in a sing‘e 
phrase—virtual monopoly. A review of the 
instances which have been cited in the course 
of this discussion will show that this con- 
ception of virtual monopoly will cover every- 
thing. Nothing narrower will do, as for ex- 
ample the difference sometimes made be- 
tween the undertaking of a public service an 
the furnishing of a public supply. Now, it is 
true that most of the cases are cases of serv- 
ice—the railway and the warehouse, for ex- 
ample; but others of the cases are of supply, 
—the waterworks and gas works, for in- 
stance. Indeed, there is nothing in this Cis- 
tinction, either in economics or in law. Vir- 
tual monopoly is therefore the exact descrip- 
tion of the situation. It is submitted that any 
business is made out to be a public calling 
in which there is, from the nature of things, 
an inherent virtual monopoly. 

Virtual monopoly must now be differen- 
tiated from virtual competition. It is sub- 
mitted that upon this difference our consti- 
tutional law turns. If virtual monopoly is 
made out as the permanent condition of af- 
fairs in a given business, then the law, it 
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seems, will consider that calling public in its 
nature; on the other hand, if virtual competi- 
tion is proved as the regular course of things 
in a given industry, the law will hold all busi- 
nesses within it as private in their character. 
In the public calling, regulation of service, 
facilities, prices, and discriminations is possi- 
ble to any extent. Such monopolistic condi- 
tions demand such police; in no period has 
this been more apparent than now. In the 
private callings, however, no such legislation 
should be permitted; in no epoch has it been 
more necessary to insist upon this. Competi- 
tive conditions should be left without such 
restrictions. . . 

So far as one can see, virtual competition 
is at an end in many of the great industries, 
and virtual monopoly will henceforth prevail. 
Therefore it must be said that the public has 
now an interest in the conduct of these busi- 
nesses by their owners; they are affected at 
the present time with a public interest, since 
these agencies are carried on in a manner to 
make them of public consequence. Therefore 
the corporations conducting these businesses, 
having devoted their property to a use in 
which the public has an interest, have in ef- 
fect granted to the public an interest in that 
use, and must submit to be controlled by the 
public for the common good to the extent of 
the interest they have created. . . 

A company that is engaged in a public 
business is . entitled to a fair return 
upon its investment. 

Plainly there is no safe basis for the deter- 
mination of the rate except the actual invest- 
ment. It may be urged that the result of 
this rule will be to give to the public the a1- 
vantage of operation under monopolistic 
conditions, in particular the elimination of 
the wastes of competition. The reply is that 
this is precisely the method that should be 
pursued in dealing with the trust problem. 
If the State permits monopoly is may de- 
mand in return that the monopolist serve at 
a reasonable price. This has always been 
the law of public callings when the statement 
of it is made with discrimination. No rate 
per ton, no price per cubic foot is reasonable 
in itself; it depends for its propriety upon 


whether by such charges the railroad com- 
pany or the gas company in question will 
earn too much. In the same way the conten- 
tion of the promoters of the trusts should be 
met by our law. It is not an answer for the 
Standard Oil Company to point to the fact 
that upon the whole it has not advanced the 
price of kerosene above the price at which it 
would have been fixed from time to time had 
competitive conditions prevailed during the 
whole period. It is still open to the general 
public to point to the forty-eight per cent. 
dividends in the last years, to say that these 
are the proofs of the contention that, not- 
withstanding, the price of kerosene has been 
too high during the whole period. 

It is not pretended that what has been 
suggested in this article should be taken as 
established. It is put forth merely as a 
working hypothesis that a solution of the 
trust problem may be found in the law gov- 
erning the public callings. . . . If this law of 
public employment could be enforced against 
the industrial trusts, it may be hoped, a solu- 
tion would be found for the trust problem. 

In The Commonwealth Law Review (Aus- 
tralia) for December, Wolfe Fink, in an arti- 
cle entitled “The Trend of Litigation and 
Costs,” pleads for simplicity in procedure. 
On this point he says: 

A case should be founded (he says) on a 
statement of claim, a defence, and a series 
of all those admissions of fact which are now 
only wrung out of each side mutually by the 
operation of legal machinery. 

It is significant that a man can be tried on 
the most important issue in the world—his 
life—without any pleadings, and without any 
interlocutory proceedings, and even an ap- 
peal from the verdict, when it lies, is pro- 
vided for by the simplest, most expeditious 
and economical of processes; so it is hard to 
argue that quarrels about property and civil 
rights demand the expensive decorations that 
are now in the vogue. 

I am arguing for simplicity in litigation 
because I hold that it means increase of liti- 
gation. It is a statistical fact that the great- 
er the prosperity of a country the greater the 











litigation; it is a vulgar error to consider 
such an evil. The adjustment of disputes is 
a part of the business of the world, and the 
more simply and expeditiously they can be 
adjusted the better for the individual and for 
the Commonwealth. 


CHARLES THORNTON Davis. associate justice 
of the court, contributes to the Yale Law 
Journal for February a valuable article on the 
“Massachusetts Court of Land Registra- 
tion,” in the course of which he says: 

All of its provisions are carried out under 
the immediate order of a special court creat- 
ed for the purpose. The use of the act is 
purely voluntary, but land once registered 
remains so. The procedure is purely im rem, 
and consists in the judicial investigation and 
determination, upon petition of any person 
or persons claiming the ownership or power 
of disposal in fee simple, of the status of the 
title, and the boundaries upon the ground, 
of any given parcel of land; of the issuance of 
a decree and certificate of title in accordance 
therewith; and thereafter of the immediate 
judicial construction and determination of all 
instruments and proceedings affecting the 
land, and the maintenance of an official and 
conclusive muniment of the current title 
thereto. 

Upon the receipt of an application for the 
registration of a parcel of land the title is re- 
ferred to one of the official examiners, who 
returns, as his report in the case, a complete 
abstract of the record title, together with 
such facts outside the record as he may be 
able to definitely state, any recommenda- 
tions he may deem it a:lvisable to make as to 
requiring the investigation or proof of furth- 
er facts by the petitioner, a statement of 
parties other than those named in the pe- 
tition upon whom notice of the proceedings 
should be served, and finally, his opinion 
upon the title. | Notice of the proceedings 
is then issued by the court to every person 
who appears from any source to have any 
right or color of claim in the property. The 


entire abstract is carefully read by the judge 
before whom the matter comes, this having 
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been found essential to the issuance of proper 
notice, to an intelligent trial of the case, and 
to the ordering of a proper decree which 
definitely and permanently determines the 
title. 

Any person deprived by land registration 
of any right or estate without fault on his 
part is entitled to indemnity from the State 
treasury, and the responsibility of safeguard- 
ing the interests of the Commonwealth, as 
well as those of all persons having possible 
claim in or to the land, is thrown directly 
upon the judges, the whole matter being 
thus made one, not of clerical routine, but 
of the administration of justice. 

After final decree, future dealings with the 
land are effectuate] by the endorsement or 
certificate of the recording officer, much 7s 
in the case of transfer of certificates of stock, 
except that the authority for the acts of the 
assistant recorder is evidenced by deeds an1 
other instruments in their present ordinary 
ferm. Registered land is dealt with pre- 
cisely as is unregistered land, except as to 
the method and evidence of transfer and the 
compulsory use of definite boundaries, but 
the land is no longer subject te the acquire- 
ment of any right cr interest by adverse pos- 
session or prescription. ‘oluntary transac- 
tions are accompanied by a surrender of the 
duplicate certificate for the proper endorse- 
ment, in case of the creation or transfer of a 
right less than a fee, or the cancellation of 
the old and issuance of a new certificate 
where the title passes. In involuntary tran- 
sactions process issues to the owner to sur- 
render his certificate for preper action 
thereon. 

Judge Davis says, in closing: 

There seems to be a present need and a 
probable future for some such court as a 
modern though legitimate part of the regular 
judicial system. The present Attorney- 
General of Massachusetts has renewed the 
recommendations of his predecessor that to 
the new court be given general jurisdiction 
in all real actions; and such, if it be properly 
and conservatively administered, would seem 
to be its probable and natural development. 
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A VALUABLE study of “Constitutional Pro- 
visions Guaranteeing Freedom of the Press 
in Pennsylvania” is contributed by Thomas 
Raeburn White to the January number of 
the American Law Register. 

There is (he says) some difference of opin- 
ion as to how far liability for spoken or writ- 
ten words can be altered by the Legislature. 
On the one hand, it may be said that freedom 
to publish being guaranteed, the Constitu- 
tion does not extend its protection further, 
and everyone runs the risk of being held re- 
sponsible for his words, whether that re- 
sponsibilty is imposed by the common law 
or by legislative action; that the Constitution 
does not concern itself with what happens 
after the matter has been given to the public. 
In other words,,the publisher has full liberty 
to publish what he pleases, but let him see to 
it that he does not transgress the law, written 
or unwritten. 

Another view of this matter is possible, 
and has obtained some recognition, viz., 
that the Constitution not only gives permis- 
sion to publish, but guarantees immunity 
from liability for such words as at common 
It is said that “free- 
dom of the press” would mean nothing if the 
Legislature, while not able to restrain the 
printing, could pass laws which would inflict 
severe penalties for the publication of words 
which, judged by the standard of the common 
law, were innocent. The difference between 
the two views is that under the former the 
Legislature can create new civil or criminal 
liability for spoken or written words, where- 
as, under the latter, its hands are tied; it can- 
not increase the common law responsibility. 
This conception of the meaning of the free- 
dom of the press was advanced by Cooley, 
Constitutional Limitations, ch. 12. It has never 
been the basis of a judicial decision, as no 
law raising the point has had its validity 
questioned on that ground. 

And in a note is added this interesting 
comment on the recent Pennsylvania “gag- 
law”: 

The Pennsylvania libel act of May 12, 
1903, P. L., 349, may be attacked upon this 
ground, and if so there may be a judicial de- 








termination of this important question. By 
the terms of that act civil liability is created 
in a class of cases in which at common law 
there was no liability. It is provided that 
the publishers of newspapers shall be civilly 
responsible in damages for all publications 
made without a careful investigation into 
facts. In other words, the test of liability in 
all cases is negligence. This means that 
where the words have been spoken upon a 
privileged occasion, the plaintiff to succeed 
need not (as he must at common law) prove 
actual malice on the part of the defendant, 
but that it is sufficient if he prove negligence 
only. It is true that recklessness in publish- 
ing may be evidence of malice, but it is not 
malice (in Briggs v. Garrett, 111 Pa. 404, 
mere failure to investigate was held no evi- 
dence of malice); hence the new act creates 
liability in a class of cases in which, at com- 
mon law, there was no liability. If Cooley’s 
view should be adopted, the act may be de- 
clared void, as being contrary to the consti- 
tational provisions under ‘discussion. 

In the Michigan Law Review for February 
is printed a paper given by Dean Gregory 
of the College of Law of the State Univer- 
sity of Iowa, before the International Law 
Association at Antwerp last September, on 
“Jurisdiction Over Foreign Ships in Terri- 
torial Waters.” The question is considered, 
first, as to government ships, and then in re- 
lation to private ships. The result of the au- 
thorities is summed up as follows: 

1. That a foreign government ship in ter- 
ritorial waters is not exactly “extraterri- 
torial,” but simply “inviolable” by local au- 
thority, that the extraterritoriality applies 
only to her foreign crew and equipments, 
and this only by general comity. 

2. That, her inviolability continues only 
while she is “demeaning herself in a friendly 
manner.” 

3. That, as to vessels belonging to pri- 
vate owners in foreign territorial waters, 
jurisdiction attaches whether those waters 
are enclosed or littoral, very much at the dis- 
cretion of the local State, but with a constant 
practice in local authorities to refuse juris- 











a 








204 The Green Bag 


diction if the ship and its company are alone 
affected. 

4. That, as to whether they are alone af- 
fected in cases of crimes seems even where 
there is no direct injury to any other, a 
question dependent upon the gravity of the 
crime, and one upon which the cases are not 
agreed. 

5. That, as to whether, in matters of pri- 
vate right, the courts of the locality are com- 
pellable to enforce local law against a foreign 
ship, and those upon it, in local waters, de- 
pends upon extremely diverse interpretations 
of local law, as intended, or not intended, 
to so apply. 

6. That local law enacted by any State 
may, by its terms, be made applicable to such 
foreign vessels and their crews coming 
within the territory, and will then be enforced 
against them by the local courts. 

7. That it can not be said that any es- 
tablished principle of international law pre- 
serves any measure of absolute independence 
to private vessels in territorial waters, al- 
though it comes near to preserving, and per- 
haps does preserve, such independence for 
government vessels. 

PRoFEssoR JosEPH H. BEALE, JR.. discusses 
in the Harvard Law Review for February, 
various problems of “Taxation of Foreign 
Corporations.” On one interesting question 
which has arisen he says: 

How far a tax upon the receipts of a cor- 
poratioii from interstate business may be 
taxed has not been altogether clear on the 
authorities. In 1873 the Supreme Court 
in the case of the State Tax on Railway 
Gross Receipts (15 Wall. 284) held that such 
a tax was valid. But in a later case (Fargo 
v. Michigan, 121 U. S. 230) the authority 
of this case was shaken. The case was dis- 
tinguished from the State Tax on Railway 
Gross Receipts on two grounds: first, that 
in the earlier case the corporation taxed was 
a domestic corporation, but in the case at 
bar a foreign corporation; second, that in 
the case at bar the receipts taxed had never 
come into Michigan and there been mingled 
with the other property of the company. The 
tax was held invalid. 


But in Maine v. Grand Trunk Ry. (142 U. 
S. 217), the majority of the court reached a 
conclusion which seems to be opposed to the 
-arlier cases. A statute of Maine required 
that every corporation, person, or associa- 
tion operating a railroad in the State should 
pay an annual excise tax for the privilege of 
exercising its franchise in the State. The 
amount of the tax was to be ascertained as 
follows: the gross receipts were to be divided 
by the number of miles of road operated, 
and the resulting average, multiplied by the 
number of miles operated within the State, 
was to be the basis of taxation. This statute 
was held not to be opposed to the Constitu- 
tion of the United States. 

This.case also has been many times cited 
with approval. Some of the ppints apparentiy 
decided in it, however, can hardly be sup- 
ported. The ground seemingly taken by the 
majority, that the tax might be supported as 
an excise tax for the privilege of coming into 
the State, is certainly unsound; for later as 
well as earlier cases agree that a State can- 
not exclude from its territory a corporation 
* an individual engaged in interstate com- 
merce or in the service of the national gov- 
ernment. But the authority of the case being 
recognized, some more tenable ground must 
be found on which to place the decision. It 
wil probably be found in the later case of 
Postal Telegraph Cable Co. v. Adams (155 
U. S. 688). A statute of Mississippi laid 
upon all telegraph companies, domestic as 
well as foreign, a tax for the privilege of 
carrying on their business, graduated in each 
case upon the amount of property in miles 
and its value; and exempted them from all 
other taxation. It was found in the case that 
the burden of this tax was less than the ordi- 
nary tax on the same amount of property. 
The court said that although a franchise tax 
upon a corporation engaged in interstate 
commerce is invalid, and although this pur- 
ported to be a franchise tax, yet the sub- 
stance rather than the shadow was to be 
looked at. This tax was in lieu of another 
tax on property, and did in fact stand for a 
tax on the intangible property within the 
State, and it was therefore valid. 
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In The Law Magazine and Review for Feb- 
ruary Gustav Shirrmeister, Doctor of Rom- 
an and Canon Law (Berlin and Leipzig) has 
an interesting article on “Legal Education 
in Germany.” He says: 

The necessary qualifications for a call to 
the Bar is attained in Germany by passing 
two legal examinations. The first one must 
be preceded by at least a three years’ course 
in law at a University. Between the first and 
the second examination there must be a 
period of four years, which is to be spent 
in practical service, partly at the different 
Courts of Justice, partly in the chambers of 
practising advocates (‘“Rechtsanwacelte’”’), and 
partly in the chambers of a public prosecutor 
(“Staatsanwalt’’). 

After giving the list of lectures on both 
law and political science which must be at- 
tended by a German law student, and the 
programs prescribed by the Universities of 
Gottingen and Munster, the article contin- 
ues: 

As it is very difficult for the average stud- 
ent to finish the required course of study in 
the short space of three years, the authori- 
ties of all German Universities recommend 
that the law student devote four years to 
the study of law before he tries to pass the 
first legal examination. Indeed, the law 
student will usually find it necessary to 
spend four years at the University in order 
to finish the prescribed course. The result 
is that the required academic study in law 
extends practically over four years in Ger- 
many. 


THERE is much interesting matter in Sir 
Frederick Pollock’s third article on the 
“Expansion of the Common Law”’—“‘The 
Sword of Justice’—in the February number 
of the Columbia Law Review. 

Of the jury Sir Frederick says: 

On the whole the jury triumphed in crim- 
inal, as well as in civil justice. But until the 
sixteenth century the process was gradual 
and inconspicuous, and some of the most 
important matters were settled, as it were, 
by accident. We can now see that if the 
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verdict of a majority had been accepted, the 
resistance of juries to the Crown in later 
times would have been, perhaps, impossible, 
certainly much less effective. The rule was 
not fixed before the fourteenth century, and 
I do not think it was ever laid down in terms 
that juries must be unanimous. It is true 
that the dooms of the ancient popular courts 
had in some countries, if not in England, to 
be unanimous; but the jury has nothing to 
do with the ancient folk-law. What was 
actually decided was that the verdict of fewer 
than twelve men would not do, and this ap- 
pears to rest on a quite different, but not 
less archaic principle, the inherent sanctity of 
the number twelve. Then, as not less than 
twelve men would suffice, so it became the 
fixed custom not to have more on a petit 
jury; why I know not, unless that it obvious- 
ly saved trouble to take the least number that 
sufficed. To this day the grand jury need 
not be unanimous, though every present- 
ment must be made by at least twelve men. 
Accordingly, the total number is twenty- 
three, making twelve a majority. 





In the American Law Review for January- 
February, Blackburn Esterline, after review- 
ing the cases in which an Act of Congress 
has been declared unconstitutional by the 
Supreme Court of the United States, says: 

Thus, it will be seen, that of nineteen cases, 
two of which carried two acts of Congress, the 
judgment of only six received the concur- 
rence of all the judges, and in two cases 
Congress “inadvertently” passed its limits. 
Furthermore, with few exceptions, all these 
cases were decided and the judgments passed 
into the archives of the country and into the 
jurisprudence of the world, without arousing 
serious public interest or comment. The 
lecisions in Marbury v. Madison, the “Dred 
Scott Case,” and the “Legal Tender Cases,” 
the “Civil Rights Cases,” and the “Income 
Tax Cases,” are far the most important and 
practically the only ones that stirred public 
opinion or prolonged public discussion. In 
only one of these [ Marbury v. Madison] did 
all the judges concur, and in the “Income 


Tax Cases,” when one of the greatest ques- 











206 The Green Bag. 


tions ever submitted to a human tribunal 
stood for judgment, the Court swayed and 
groaned and, unfortunately, was seriously 
divided against itself. Happily, no serious 
consequences followed; if any confidence was 
lost it was soon regained, the waves rolled 
away and all prejudices have evaporated. 


Tue Canadian Law Review for January 
gives “Some Reminiscences of Criminal 
Law” by George S. Holmested, K. C., 
among them this tale: 

In the year 1629 one Isobel Young was 
accused in Scotland of witchcraft, and it was 
alleged that she had stopped George 
Sandie’s mill 29 years before; that she had 
prevented his boats from catching fish, while 
all the other herring boats were successful, 
and that she was the cause of his failing in 
his circumstances and of nothing prospering 
with him in the world. That she threatened 
mischief against one Kerse, who thereupon 
lost the power of his leg and arm. That she 
entertained several witches in her house, 
one of whom went on the roof in the likeness 
of a cat, and then resumed her own shape. 
That she took a disease off her husband, laid 
it under the barn floor and transferred it to 
his nephew, who, when he came into the 
barn, saw the pirlot (7. ¢., the corn measure) 
hopping up and down the floor; that she 
buried a white ox and a cat alive, throwing in 
a quantity of salt along with them, as a 
charm to preserve herself and her cattle from 
infectious distemper; that she had the devil’s 
mark, etc. The poor creature’s counsel 
pleaded that the mill might have stopped, the 
boat caught no fish, and the man might not 
have prospered from natural causes; that as 
to the man who had lost the use of his leg 
and arm, the prisoner had never the least 
acquaintance with him; and that he was lame 
before the threatening expression she was 
said to have used; that the charge of laying 
a disease under the barn floor was a ridicu- 
lous fable, and that two years had elapsed 
between her husband’s illness and his nep- 
hew’s; and that the mark called the devil’s 
mark was merely the scar of an old ulcer; 


and that the charge of burying the ox and cat 
was false. 

The celebrated Sir Thomas Hope, who 
was counsel for the prosecution, insisted that 
these defences must be repelled, because 
contrary to the libel! In other words, the de- 
fences urged by the accused’s counsel con- 
tradicted what was charged by the prosecu- 
tor; and the defences were therefore over- 
ruled by the court, and the poor wretch was 
convicted and ordered to be strangled and 
burned! 


In The Law Quarterly Review for January 
W. R. Bisschop points out some of the char- 
acteristics of the “Roman-Dutch Law in 
South Africa.” For example: 

It is possible to attach the person as well 
as the goods of the debtor, either (1) to se- 
cure the payment of the debt by preventing 
the person from secretly leaving the country 
(suspectus de fuga), and by compelling him 
first to give security; or (2) to found jurisdic- 
tion (jurisdictionis fundandae causa), thus 
enabling the plaintift to litigate at his own 
residence and there recover his debt from the 
foreigner. 

The arrest is apart from the principal 
cause, and must be followed by a summons 
submitting the dispute as to the debt for the 
judge’s decision. Thus a safeguard is created 
to prevent the arrest from becoming a mears 
of extortion and vexation. The debtor can 
even forestall the plaintiff by applving to the 
Court by a request antidotaal, which compels 
the creditor who may have the intention of 
using the said measures to show his cards. 
The Court is thereby asked to decide in ad- 
vance that there exist no grounds for an 
arrest in so far as regards the plaintiff. . .-. 

Another provisional remedy is the “pro- 
visional sentence,” whereby payment is ord- 
ered of what is claimed, notwithstanding that 
the principal case is still pending. It was in- 
troduced, as Kersteman states in his Law 
Dictionary, “to check cunning, fraudulent, 
and unwilling debtors who seek to deprive 
their creditors by continuous delay and sin- 
ister proceedings in the payment of their 
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lawful claims.” By these means the plaintiff 
can, on the production of sufficient evidence, 
obtain a provisional sentence condemning 
the defendant to pay the money over to him 
or into Court before going any further into 
the case. If the.defendant pay to the plain- 
tiff, the latter may be ordered to give security 
for repayment of the money. 

A third provisional remedy, resembling the 
above-mentioned request antidotaal, is that 
of perpetual silence. If a plaintiff brings an 
action, but does not continue it, the defend- 
and can ask for an “absolution from the in- 
stance,” whereby the proceedings are 
quashed and the plaintiff has to issue a fresh 
summons if he intends to persist in suing the 
defendant. If, however, a person avers that 
he can bring an action against another per- 
son, but does not bring it, and the other per- 
son is afraid that if the action were brought 
at a later time he would be deprived of his 
witnesses or otherwise of his means to refute 
the allegations of the plaintiff, he can petition 
the Court to compel the would-be plaintiff to 
commence his action at once, or else to be 
sentenced to perpetual silence. In Roman- 
Dutch Law it was a means for founding jur- 
isdiction, and was known under the name of 
lex diffamari and preventie in cas van Purge 
(Merula, IV. 2, 22). 

A debtor is liable in his goods for the pay- 
ment of his debts, and—in the absence of 
any possessions—he is liable in his person, 
This maxim has been handed down from 
ancient times, and it was left to the nine- 
teenth century to make an appreciable alter- 
ation in a survival from early civilization. 

The “civil imprisonment” of Roman-Dutch 
Law, either for debt, or ad factum pracs- 
tandum (which—if valued in money—became 
also an imprisonment for debt), is still one 
of the remedies which a creditor can have in 
Holland and in Cape Colony for obtaining 
payment from his debtor after all other 
means have failed. The person concerned 
is put in prison, where he is kept at his credi- 
tor’s expense. In Roman Law the imprison- 
ment was for an unlimited time, or until the 
debt was paid off; and this is still the case 
in Cape Colony, except in the case of debts 
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of small amount, when a limit of three or six 
months is imposed. At the present time.in 
Holland the limit is five years, or until the 
debtor reaches the age of seventy years. 





AN interesting account of the courts in 
North Carolina down to the Revolution is 
given by R. W. Herring in February number 
of the North Carolina Journal of Law. Of the 
General Court he says: 

Until the arrival of the Constitutions in 
1670 the only tribunal in the colony, so far 
as we know, was held by the Governor and 
Council, and we know of this only through a 
law signed by the Lords Proprietors. In 
the sparsely settled territory of the infant 
colony one court seems to have been thought 
sufficient for ali causes. It seems to have 
combined in itself the jurisdiction in law and 
in chancery as well as in criminal cases. But 
soon the growth of the colony necessitated 
the erection of Precincts, or districts of rep- 
resentation in the Assembly, and these Pre- 
cincts became the territorial basis of the local 
courts. The Governor and Council held this 
General Court as late as 1695, and it is only 
in 1702 that we know that the new system 
was in use. Then the Governor and the 
Council became the Appellate Court of the 
colcny. The General Court consisted of a 
Chief Justice, with assistants, varying in 
number at different times; the Chief Justice, 
who was the presiding officer of the Court, 
being appointed by the Proprietors, them- 
selves, and his assistants by the Governor 
and Council. Just what powers these asso- 
ciates had, is uncertain. But it seems clear 
that they need not be “learned in the law” 
before 1724. In early days they were not, 
except in rare cases, lawyers. 


THE subject of the initiative and referen- 
dum (says The New Jersey Law Journal for 
February) which has been adopted in the 
State of Oregon and has been discussed in 
many of the States of the union, is a most in- 
teresting one, and not the least so in that 
aspect of its being in conflict with the con- 
stitution of the United States, guaranteeing 
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to every State a Republican form of govern- 
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ment. Some strong articles have appeared 
in the law periodicals, written by distin- 
guished lawyers, holding that the initiative 
was certainly contrary to the United States 
Constitution, the argument being chiefly 
based upon the idea that the term “Republi- 
can form of government” meant that particu- 
lar form of government existing in the vari- 
ous States at the time the constitution went 
into effect. It has been said that the idea of 
a representative form of government was 
distinct from that of a pure democracy in 
that, whereas the representatives of the peo- 
ple made and administered the law in the 
former case, in the latter case it was done 
by the people direct, and that our forefathers 
had this distinction expressly in mind. The 
question has just been decided by the Su- 
preme Court of Oregon, in Kadderly v. City 
of Portland, 74 Pacific Rep. 710, in which the 
court upholds in every particular the amend- 
ment to the State constitution, adopting the 
initiative and referendum for the State of 
Oregon. 


IN an article entitled “The Government’s 
Liability for the Use of Patented Inven- 
tions” in the American Law Register for Janu- 
ary, Charles C. Binney points out the hard 
lot, under certain circumstances, of the pat- 
entee whose invention has been used by the 
government. Although “the abstract right 
of the holder of letters patent from the 
United States, whether as original inventor 
or as assignee, to receive compensation for 
the use of the patented invention by the gov- 
ernment itself, is thoroughly established,” 
yet the law is far from satisfactory in regard 
to practical enforcement of that right. The 
right of suit is clear when an express or im- 
plied contract by the government can be 
shown; such contract can be enforced in the 
Court of Claims. But “no contract can be 
implied from the mere use of a patented de- 
vice by government officers through ignor- 


ance, carlessness, or mistake, or without 


proper authority. So, too, where the govern- 
ment uses a mechanical device of any kind 
as the invention of a certain person, and un- 
der a contract with him, no contract can be 
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implied with a third party who asserts that 
the device used is really covered by his pat- 
ent. Such a claim, if valid at all, is for an in- 
fringement and is not within the jurisdiction 
of the Court of Claims.” “Infringement is a 
tort, and the United States; it is held, cannot 
be guilty of a tort, and hence cannot be 
liable on any such ground.” 

After reviewing the more important cases 
in which the government’s liability has been 
passed on by the courts, Mr. Binney sums 
up his subject in the following words: 

It is perfectly evident that neither the 
statutes which govern the Court of Claims, 
nor the rules as to appeals from that court, 
have been drawn with any reference to the 
peculiar nature of suits on patents. As the 
issues in regard to the scope and validity 
of the patent are precisely the same where 
the government is charged with having used 
a patented device under an implied contract, 
as in an ordinary infringement suit, there is 
no reason whatever for excluding any evi- 
dence from the consideration of the Appel- 
late Court in the former class of cases, which 
would not be excluded in the latter class. 
There can hardly be a doubt that the ex- 
clusion of all expert testimony was due to a 
mere accident, the fact that when the rules 
were drawn the jurisdiction of the Court of 
Claims in patent cases was not taken into ac- 
count. It is to be hoped that the rule will 
some day be amended, especially in view of 
the evident tendency to construe the scope 
of that jurisdiction rather broadly, and of 
the probable increase in the number of such 
patent suits. Certainly the parties to a suit 
in the Court of Claims are entitled to as 
full a consideration of every feature of their 
case in the Appellate Court as are the parties 
to any other judicial proceeding. 

As to the statutes regulating the jurisdic- 
tion of the Court of Claims, if they cannot be 
legitimately construed so as to give a pat- 
entee the same rights in the case of an in- 
fringement by the government that he would 
have as against a private infringer, then the 
spectacle is presented of a constitutional 
right, the existence of which the Supreme 
Court has repeatedly recognized, but which 
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cannot be asserted in any court, unless 
Congress can be persuaded to grant jurisdic- 
tion in any particular case. Such a state of 
affairs does not seem in accord with mod- 
ern views as to the rights of the citizen. 


To the Columbia Law Review for February 
Thaddeus D. Kenneson contributes some 
pertinent observations on “The New York 
Anti-Trust Act” (Chapter 690 of the Laws of 
1899). 

The conclusions which Mr. Kenneson 
reaches are these: 

(1) The purpose of the statute in question 
is simply to make illegal and criminal such 
contracts, agreements, arrangements, or 
combinations as had, previous to the statute, 
been dealt with by the common law, and 
treated by it as against public policy, and, 
therefore, non-enforcible by the courts. 


2) The contracts, agreements, arrange- 
ments or combinations declared by Section 
1 of the statute to be against public policy, 
illegal and void, are all resolvable into con- 
tracts, agreements, arrangements or com- 
binations in restraint of trade or commerce. 


(3) The contract, agreement, arrange- 
ment or combination aimed at by Section I 
of this statute is a contract, agreement, ar- 
rangement or combination whereby the 
parties thereto by means of the contract, 
agreement, arrangement or combination vol- 
untarily impose upon themselves a restraint 
which disables them from competing in some 
trade or industry with other parties to the 
same contract agreement, arrangements or 
combination. 

The restraint in all the contracts, agree- 
ments, arrangements or combinations aimed 
at by this statute is a voluntary restraint. It 
is imposed by the contract, agreement, ar- 
rangement or combination itself. It is im- 
posed upon parties to the contract, agree- 
ment, arrangement or combination and not 
upon persons not parties thereto, and it is 
self-imposed upon such parties by their en- 
tering into the contract, agreement, arrange- 
ment or combination. 


AMBROSE TIGHE, discussing “The Theory 
and the Law of Waterworks Securities,” 
in the Yale Law Review for February, says 
of the most recent cases dealing with “exclu- 
sive” franchise and municipal contract: 

Together they settle the law for the pres- 
ent in this fashion: If a city undertakes, 
by ordinance or resolution, to repudiate a 
contract with a private water company, the 
ordinance or resolution is a legislative act, 
and, if alleged to impair the obligations of 
the contract, the controversy is one for the 
Federal courts, and in the Federal courts the 
exclusive features of a franchise do not make 
it void, and an agreement to take water for 
a term of years is not necessarily beyond 
the city’s powers, because in its making the 
city exercises its business and not its gov- 
ernmental functions. 

WituiaM MartTIN contributes to The Law 
Quarterly Review for January an interesting 
discussion of the subject of “Treasure 
Trove,” in the course of which he says: 

In June, 1903, Mr. Justice Farwell gave 
judgment in the case of the Attorney-Gen- 
eral v. The Trustees of the British Museum 
(1903) 2 Ch. 598. He decided that certain 
gold ornaments, and other objects, which, 
turned up by the plough in Ireland, had 
reached the British Museum, were treasure 
trove. 

In the British Museum case, Mr. Justice 
Farwell chose for his definition of treasure 
trove that given in Chitty on The Preroga- 
tives of the Crown, viz. 

“Treasure trove, is where any gold or sil- 
ver in coin, plate, or bullion, is found con- 
cealed in a house, or in the earth, or other 
private place, the owner thereof being un- 
known” (p. 152). 

This is substantially Coke’s definition, 
which runs: 

“Treasure trove is when any gold or silver, 
in coin, plate or bullion hath been of ancient 
time hidden, wheresoever it be found, where- 
of no person can prove any property” (3 
Inst. 132). ... 

A scrutiny of the authorities makes it also 
clear that, for treasure trove to obtain, there 
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must have been neither an abandonment by 
the true owner, nor an accidental loss, condi- 
tions ordinarily expressed by the statement 
that the treasure must have been “hid- 
den.” . 

From the present-day point of view, and 
dealing with the matter from the aspect of 
the Crown, we may say that if the discovered 
treasure has not been hidden—whatever that 
may mean—it is not specifically treasure 
trove. 


In The Law Students’ Helper for February 
Lindsey Russell, writing of “Solicitors or 
the Lower Branch of the Legal Profession in 
Great Britain,” says: 


in London in the profession next to the 
words “fee” we hear the word “brief” more 
frequently than any other. The solicitor 
briefs the barrister with the amount of the 
retainer and refresher marked on the back. 
Before determining the amount he is willing 
to allow he sometimes consults with the op- 
posing solicitors. The barrister’s clerk, who 
does the “huggling” accepts or regrets, it 
being mfra dtg. for the barrister to even dis- 
cuss fees, and for his services in this respect 
and in looking up law, the clerk receives 
12 per cent. or thereabouts of the fee. The 
barrister does not know the client and looks 
to the solicitor for payment of his fee though 
he is without remedy for its enforcement. 
Sometimes he consults with his client as to 
the junior and leader to employ, but usually 
a firm has one or two junior counsels to 
whom its business regularly goes and be- 
tween whom there is an understanding, a 
species of contract not recognized legally or 
professionally, but when the question arises 
of employing leading counsel, and one is 
obtained in every case, the peculiar fitness 
of the barrister to that particular case is care- 
fully considered. .. . 

li a solicitor himself takes trouble to at- 
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tend an appointment before a judge in cham- 
bers, he receives perhaps after waiting some 
time, a fee of 6s. 8d. If he instructs counsel to 
attend and is represented by a junior clerk, 
his fee is the same, and he receives several 
further fees for copies of documents and at- 
tendances on counsel. The usual items in a 
bill are 3s. 6d., 6s. 8d., 13s. 4d., 1 guinea. 

The price to be paid for services is fixed 
by law, every action subject to judicial ap- 
praisal, and the solicitor must deliver to 
client an itemized statement of what he has 
done and wait a month before he can compel 
payment. 

Notwithstanding all of these restrictions 
and red tape, solicitors and their clerks are 
adepts in the art of running up bills. They 
charge for each telephone message, for every 
letter written and at the completion of any 
work will manage to turn out an aggregate 
charge that would do credit or discredit to 
a New York lawyer, according to the cli- 
ent’s point of view. 





IN concluding an article, in The Law Maga- 
sine and Review for February, entitled “Ro- 
man Law in English Decisions,” which is 
“a short historical account of the citation of 
Roman law texts in arguments and decis- 
ions on points of English law,” James Wil- 
liams says: 

In the United States, perhaps the most 
notable case was the great Rhode Island 
constitutional decision, Trevett v. Weeden 
(1786), the earliest in which a State law was 
held unconstitutional. There the Roman 
principles of mandatum were applied to the 
powers of a State Legislature. In general, 


except perhaps in the Louisiana Courts be- 
fore the recent constitutional amendments in 
that State, the American judges seem less 
inclined than their English colleagues to cite 
Roman law authorities, though both Story 
and Kent, to mention no other names, were 
learned in the Roman system, 
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NOTES OF RECENT CASES OF IMPORTANCE FROM THE 
NATIONAL REPORTER SYSTEM. 


(Copies of the pamphlet Reporters containing full reports of any of these decisions may be secured 


from the West Publishing Company, St. Paul, Minnesota, at 25 cents each. 


In ordering, the title 


of the desired case should be given as well as the citation of volume and page of the Reporter in 


which it is printed.) 





ANARCHISTS. (EXCLUSION OF ALIEN—CONSTI- 
TUTIONALITY OF STATUTE—GUARANTY OF RE- 
LIGIOUS FREEDOM AND FREEDOM OF SPEECH.) 

UNITED STATES CIRCUIT COURT FOR THE 
SOUTHERN District OF NEW YORK. 

In United States ex rel. Turner v. Wil- 
liams, 126 Federa! Reporter 253, the exclu- 
sion of the inglish anarchist Turner from 
the United States under the Immigration 

Act of March 3, 1903 (32 Stat. 1214, U. S. 

Comp. St. Supp. 1903, p. 172), is reviewed. 

The court first holds that the determination 

of the board of special inquiry that Turner 

was an anarchist cannot be reviewed. The 
contention was that the exclusion act was 
unconstitutional because it infringed Article 

1 of the constitutional amendments provid- 

ing that Congress shall make no law prohib- 

iting the free exercise of religion, or abridg- 
ing the freedom of speech. The court says 
that it is difficult to understand on what 
theory the exclusion of an alien anarchist is 

a prohibition of the free exercise of religion, 

and as to abridging speech, that applies onty 

to the speech of persons in the United 

States, and has no bearing on the admission 

of aliens. Ekiu’s Case, 142 U. S. 657, 12 

Supreme Court Reporter 336, 35 L. Ed. 

1146, is relied on as authority. 


AUTOMOBILES. (UsE or HiGHwAys—EXCEssIVE 
SPEED—NEGLIGENCE. ) 
KENTUCKY CouRT OF APPEALS. 
In Shinkle v7. McCullogh, 77 Southwest- 
ern Reporter 196, the right of automobiles 
on public highways is discussed. The case 
was a damage suit arising from the fright- 
ening of plaintiff's horse by an automobile 
driven at high speed and emitting loud 
noises. The court says: “While automo- 
biles are a lawful means of conveyance, and 
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have equal rights upon the public roads with 
horses and carriages, their use should be ac- 
companied with that degree of prudence in 
management, and consideration for the 
rights of others which is consistent with 
their safety. If, as the jury found by the 
verdict, appellant knew, or could have known 
by the exercise of ordinary care, that the 
machine in his possession and under his con- 
trol had so far excited appeliee’s horse as 
to render him dangerous and unmanageable, 
it was his duty to have stopped his automo- 
bite and taken such other steps for appellee’s 
safety as ordinary prudence might suggest.” 


(LLoss—NEGLIGENCE.) 
NEW YORK SUPREME CovUrrt. 
Tewes sued the North German Lloyd 
Steamship Company for the loss of his bag- 
gage. The case is reported in 85 New York 
Supplement, page 994. A trunk was deliv- 
ered to the company to be carried to Europe 
on a steamer on which plaintiff had engaged 
passage, but it was allowed to remain on the 
dock, and two days after the steamer sailed, 
was burned. Plaintiff’s ticket contained a 
provision limiting the liability for loss of 
baggage to fifty dollars, unless the value in 
excess should be declared and freight paid 
thereon. This is held binding on the plai:- 
tiff, citing: Steers v. Liverpool, N. Y. & P.S 
Co., 57 N. Y. 1, 15 Am. Rep. 453; Zimmer 
v. N. Y.C. & H. R. R. Co., 137 N. Y. 460, 
33 Northeastern 642. But the court savs 
that by the defendant’s neglect it lost the 
benefit of this provision and made itself sub- 
ject to the full liability of a common carrier. 
The loss is traced back from the immediate 
cause to the first cause, to wit: The negli- 
gence or breach of contract in leaving the 
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trvnk on the dock, instead of loading it on 
the steamer, and there was no clause in the 
ccrtract making the limited liability cover 
the case of negligence. The court cites: 
Michaels v. N. Y. C. R. Co., 30 N. Y. 564, 
86 Am. Dec. 415; Read v. Spaulding, 30 N. 
Y. 630, 86 Am. Dec. 426; Maghee v. Cam- 
den & A. R. Co., 45 N. Y. 514, 6 Am. Rep. 
124: Condict v. Grand Trunk R. Co., 54 
N. Y. 500; Rawson v. Holland, 59 N. Y. 611 
17 Am. Rep. 394; London & L. F. Ins. Co. 
v. Rome, W. & O. R. Co., 144 N. Y. 200, 
39 Northeastern 79, 43 Am. St. Rep. 752. 


BRIBERY. 
—VALIDITY OF ORDINANCE.) 


(Ciry OFrricER—Scope OF AUTHORITY 


MIssOURI SUPREME COURT. 
State v7. Butler, 77 Southwestern Reporter 
560, chronicles the successful appeal of the 
notorious Edward Butler from a conviction 
of an attempt to bribe a member of the 
Board of Health of St. Louis. The charter 
of St. Louis required all contracts to be let 
by the board of public improvements, and 
on this account an ordinance placing power 
Board of Health to contract for the 
removal of garbage, is held a nullity, and is 
also held not to affect the case because not 
signed by the mayor when Butler’s attempt 
to bribe was made. It follows from this that 
the Board of Health had no power to let a 
contract for the removal of garbage, and 
Butler, in endeavoring to secure such a con- 
tract by the offer of a bribe, is in the position 
of one attempting to bribe an officer to do 
something which he has no power to do. 
This, the Supreme Court declares, is not a 
violation of Rev. St. 1899, Sections 2084, 
2089, providing in substance, that every per- 
son who shail offer to give any money to 
any public officer of a city to influence his 
vote, ctc., on any question “which may by 
law be brought before him in his official ca- 
pacity,” shall be guilty of an attempt to bribe. 
“How,” says the court, “can an officer be 
influenced to act when there is no law re- 
quiring him to do so and no power under 
the law authorizing him to act? It may be 


in the 


said that it was thought the power existed 
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and there should be a conviction of bribery 
or attempted bribery. 
that a witness who swears falsely as to an 
immaterial matter 
victed of perjury because he thought it was 


So it may be said 
ought to be con- 


material, but what court would for a moment 
hold that a defendant could be convicted for 
swearing falsely as to matters immaterial to 
the legitimate subject of inquiry?” Jn re 
Yee Gee, 85 Federal Reporter 145; State 
v. Howard, 137 Mo. 288, 38 Southwestern 
Reporter go8; Collins v. 
Supp. 204; Gunning v. 


State, 25 Tex. 
People, 59 North- 
eastern Reporter 494, 82 Am. St. Rep. 433; 
United States 7. Boyer, 85 Federal Reporter 
426; United States v. Gibson, 47 Federal 
Reporter 833; Commonwealth v. Reese, 29 
Southwestern Reporter 352; Kitby v. State, 
31 Atlantic Reporter 213; People v. Purley, 
2 Cal. 564; Newman v. State, 23 Southeast- 
ern Reporter 831; Ruffin v. State, 38 South- 
western Reporter 169, are all cited in sup- 
port of this doctrine, while a number of 
cases are distinguished or held inapplicable. 
Several minor decisions as to the construc- 
tion of statutes and ordinances are made, 
among them that criminal statutes must be 
strictly construed, and that if there is a fair 
doubt concerning the existence of a charter 
power, it will be resolved against the city. 
This case has been productive of wide 
criticism of the court, in part based on the 
view that the Board of Health would neces- 
sarily have to determine its power under the 
ordinance, and, therefore, pass on the ques- 
tion of its validity, so that the matter was 
one which would come before the members 
in their official capacity. This is the holding 
in State v. Ellis, 33 N. J. Law 103, discussed 
in the opinion. Another and more emphatic 
criticism is directed toward the holding that 
the fact that the ordinance had not been 
signed by the mayor when Butler’s attempt 
to bribe was made, deprived the Board of 
Health at that time of any official cogni- 
zance of the awarding of the garbage con- 
tract. Under this rule all that would be 
necessary to avoid criminal liability for brib- 
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ery would be to accomplish the undue in- 
fluencing of the official before the law under 
which he was to act had taken effect. Thus, 
if a corporation desired to influence the ac- 
tion of Secretary Cortelyou in his new posi- 
tion as all that 
would have been necessary to make such 


secretary of commerce, 


proceeding lawful would be to have ap- 
proached him before the President signed 
the act creating the department of com- 
merce. The obvious absurdity of such a re- 
sult is one of the great weaknesses of the 
court’s opsmion, 


CARRIERS. (CARRIERS—FREE TRANSPORTATION— 
BREACH OF CONTRACT—WIFE’S PASSAGE MONEY 
— RECOVERY BY HusBAND— INCONVENIENCE — 
DAMAGES.) 
NEW YORK SUPREME Court. 
In Miller v. Baltimore & Ohio Railroad 
Co., 85 New York Supplement 883, it ap- 
peared that plaintiff had made a special con- 
tract with the company to transport him 
and his wife in a certain express train to the 
city of New York from Cumberland, Mary- 
rand. On reaching Philadelphia the com- 
pany refused to continue the trip and told 
plaintiff he would have to wait over three 
or four hours for another distinct train. In- 
stead, he took passage over another railroad 
and sued for a breach of the contract of car- 
riage and for damages for inconvenience, an- 
noyance and delay. The court first hoids 
that plaintiff could recover money paid for 
his wife’s fare from Philadelphia onward, 
though she was not a party to the action, 
and her claim was not assigned to him. This 
is on account of his obligation to support his 
wife and pay her expenses, including travel- 
ing expenses, especially when she is with 
him. As to the right to recover for mere in- 
convenience and annoyance, the court holds 
that it does not exist in the absence of proof 
of actual physical or mental injury. Miller 
v. King, 21 App. Div. 192, 47 New York 
Supplement 534, and Hamilton v. Third 
Avenue Railroad Co., 53 N. Y. 25, are dis- 
tinguished. 
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CASH REGISTER. 
EVIDENCE.) 


(MEMORANDA AS INDEPENDENT 


NEW YORK SUPREME Court. 
In Cullinan v. Moncrief, 85 New York 
Supplement 745, the State excise commis- 
sioner sought to recover the penalty of a 
bond given by defendants, who were drug- 
gists, to obtain a certificate to traffic in li- 
quors. The evidence was that a special 
agent of the excise department had pur- 
chased from one of the defendants a half- 
pint of brandy without a physician’s pre- 
scription, and paid him 75 cents therefor, 
which, with the price of another article pur- 
chased at the same time, amounted to 96 
cents. To rebut this evidence defendants 
offered a slip from their cash register show- 
ing that on that date no sale for 96 cents had 
been made. The defendant from whom the 
brandy was said to have been purchased, 
testified that he had a cash system by which 
he could tell whether he was in the store or 
not. His partner explained the working of 
the cash register. The court hoids that the 
slip was inadmissible, there being a total 
failure of the evidence to establish the cor- 
rectness of the items thereon, and says it is 
aiso of the opinion that the slip should not 
have been received in evidence in any event. 
as it was not an account book, but a mem- 
orandum made by the party in his own in- 
terest, which was not offered in aid of the 
witness’ recollection. 


CONTEMPT. (WHat CoNSTITUTES—DENUNCIATION 
OF CoURT—TERMINATION OF CAUSE—LEGISLA- 
TIVE LIMITATION OF AUTHORITY-——-FREEDOM OF 
SPEECH.) 

MIssOURI SUPREME CourRT. 

In State v. Shepherd, 76 Southwestern 79, 
the defendant was informed against for con- 
tempt of the Supreme Court itself in print- 
ing an article commenting on the termina- 
tion of a personal injury case begun against 
the Missouri Pacific Railroad and brought by 
appeal before that court. After referring to 
the charges of bribery in the Legislature 
and reflecting on the good faith of the gov- 
ernor and attorney-general, the article pro- 
ceeded: “And now, as the capsheaf of all 
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this corruption in high places, the Supreme 
Court has at the whipcrack of the Missouri 
Pacific Railroad sold its soul to the corpora- 
tions, and allowed Rube Oglesby to drag 
his wrecked frame through this life without 
even the pitiful remuneration of a few pal- 
try dollars... . This very tribunal, after 
reading the evidence and hearing the argu- 
ments of the attorneys, rendered a decision 
sustaining the judgment of the lower court, 
which decision was concurred in by six of 
the seven members of the court. This is 
usually the end of such cases... . But 
not so in the Oglesby case. Three times was 
this case at the request of the railway attor- 
neys opened for rehearing, and three times 
was the judgment of the lower court sus- 
tained. But during this time, which ex- 
tended over a period of several years, the 
legal department of this great corporation 
was not the only department which was busy 
in circumventing the defeat of the Oglesby 
case. The political department was very, 
very busy. Each election has seen the hoist- 
ing of a railway attorney to the supreme 
bench, and when that body was to the satis- 
faction of the Missouri Pacific, the onslaught 
to kill the Oglesby case began. A motion 
for a rehearing was granted, and at the 
hearing of the case it was reversed... 
and was sent back for retrial... . Again 
the jury rendered judgment in favor of 
Oglesby and again the case was ap- 
pealed to the Supreme Court. An election 
was coming on and the railroad needed vet 
another man to beat the Oglesby case. The 
Democratic nominating convention was kind 
and furnished him in the person of Fox 
... The railroad allowed the case to 
come up for final hearing, and Monday the 
decision was handed down, reversed and not 
remanded for retrial. The victory of the 


railroad has been complete, and the corrup- 
tion of the Supreme Court has been thor- 
ough.” The defendant was fined $500, which 
was promptly furnished by his fellow citizens. 
The court filed a lengthy opinion in which 
the whole law of contempts is elaborately 
Among other important hold- 


discussed. 
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ings is that where a contempt consists of 
scandalizing the court itself, it need not re- 
late to a pending suit; also that the attempt 
of the Legislature to define what contempts 
the court should punish, and limiting its 
powers thereto was unconstitutional as an 
interference with the judicial department of 
the government; and that the constitutional 
guaranty of freedom of speech was no pro- 
tection to the defendant. The latter point 
is discussed at great length. Commenting 
on the article itself the court says: “In short 
the article attacks the honesty, integrity, and 
purity of every branch of the State Govern- 
ment, and of the several officers, and then 
attacks the Democratic nominating conven- 
tion of 1902.” It would seem from this that 
defendant was guilty not only of contempt, 
but of a sort of sacrilege. The court refers 
to the rule of the civil law embodied in the 
advice of Maecenas to the Emperor Augus- 
tus, when the latter desired to punish a his- 
torian who had passed some stinging jests 
on him, that the best policy was to let such 
things pass and be forgotten. 
said that to retaliate was only to contend 
with impudence and put oneself on the same 
level, and the Theodosian Code also declared 
that slanderers of majesty should be unpun- 
ished, for, if this proceeded from levity, it 
was to be despised; if from madness, it was 
to be pitied; and if from malice, it was to 
be forgiven. 


Czesar also 


CONTRACTS. 
Loci.) 


(NEGOTIATION BY TELEPHONE—LEX 


CALIFORNIA SUPREME COURT. 

In Bank of Yolo v. Sperry Flour Co., 74 
Pacific Reporter 855, the Supreme Court of 
California holds that a contract made by 
telephone between parties in different coun- 
ties is to be regarded as made in that coun- 
ty in which the proposition of the one is 
accepted by the other. It says: “A con- 
tract is supposed to be made at some place 
and the place where it becomes complete is 
the place where it is made. If a contract 
is made by exchange of letters or telegrams 
it is held to have been made at the place 
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where the letter is mailed or telegram filed 
containing an unconditional acceptance by 
one party of the offer of the other. If the 
communications are oral, either with or 
without the telephone, between parties on 
opposite sides of a county line, the same 
principle would seem to require that the con- 
tract should be deemed to have been made 
in the county where the offer of one is ac- 
cepted by the other.” , 


FERRIES. 
TOLL—LOocAL REGULATION.) 


WEst VIRGINIA SUPREME COURT OF APPEALS. 


In State v. Faudre, 46 Southeastern Re- 
porter 269, defendant was indicted for charg- 
ing ten cents for ferriage from the Ohio side 
of the Ohio river to the West Virginia side, 
contrary to the order of a West Viginia 
county court, fixing five cents as the charge. 
The defendant’s ferry was operated under a 
franchise conferred by the Virginia Legisla- 
ture in 1796 and reénacted in 1819. A city 
ordinance in force on the Ohio side author- 
ized the charge made. In holding that no 
offense had been committed . against the 
State of West Virginia, the court holds that 
the point of departure is the home of a ferry, 
citing Sistersville Ferry Company v. Russell, 
52 W. Va. 356, 43 Southeastern Reporter 107, 
and as the ferry had a foothold on the Ohio 
side, it was a lawful ferry. It was engaged 
in interstate commerce, and its landing could 
not be prohibited by West Virginia. These 
principles are held to apply, though the juris- 
diction of West Virginia extends to the low- 
water mark on the Ohio side. A large num- 
ber of authorities are cited and discussed as 
to the extent of this jurisdiction. The opin- 
ion, however, relies on the ordinance of 
Congress for the Government of the North- 
west Territory, declaring the Ohio river a 
common highway, which shall be forever 
free, etc., and the Virginia Act of Dec. 30, 
1788 (12 Hen. St. 780), ratifying the same; 
and also the Virginia Act providing for the 
formation of Kentucky, in which it is de- 
clared that the jurisdiction of Virginia and 
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of Kentucky shall be concurrent on the 
river, with the States on the opposite shores. 
In the concluding portion of the opinion, the 
case is said to be settled by Conway v. Tay- 
lor, 1 Black 603, U. S. 17 L. Ed. 191, in 
which the right of Ohio to establish a ferry 
to the Kentucky shore was upheld, but the 
court believes that Ohio could grant a ferry 
right valid for carriage in both directions. 
From this extension of the doctrine of Con- 
way v. Taylor, Justice Poffenbarger dissents, 
though concurring in the conclusion 
reached, while Justice Dent believes that 
the case turns on the fact that Ohio has jur- 
isdiction above the low-water mark. 


HYPNOTISM. (SEDUCTION—SUFFICIENCY OF EvI- 
DENCE—CREDIBILITY OF STORY.) 

NEW YORK SUPREME Court. 

In Austin v. Barker, 85 New York Supple- 
ment 465, the defendant appealed from a 
judgment rendered against him for the se- 
duction of the plaintiff's daughter, who had 
given birth to a child in August, 1901. She 
testified that upon various dates between 
October 30, 1900, and Jan. 1, 1901, the de- 
fendant had had improper relations with her, 
on the first occasion, forcibly placing her 
upon a couch and accomplishing his purpose. 
The defendant denied his guilt, and so far, 
the court says, the evidence might have 
sustained the verdict; but after the daughter 
had been extensively examined on both 
sides, and had left the stand, she was re- 
called on the urgent request of defendant’s 
counsel, predicated on new information, and 
then testified that she was entirely uncon- 
scious of defendant’s various acts of improper 
relation with her, and did not know that 
they had occurred at all until several weeks 
after the birth of her child; that on the first 
occasion she understood what was taking 
place only up to the time she was placed on 
the couch; that in October, 1901, plaintiff’s 
attorney visited her, and being then placed 
in a hypnotic stage she recalled the acts of 
intercourse, the recollection of which she 
had since retained. She testified, and plain- 
tiff’s theory was, that defendant had hypno- 
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tized her. No expert evidence as to the pos- 
sibilities or effects of hypnotism was offered, 
and in view of this the court holds the evi- 
dence insufficient to sustain the recovery. | 


INSURANCE. (CANCELLATION OF POLICY—FRAUD 
—FEDERAL EQuiry JURISDICTION—REMOVAL OF 
CAUSES—PENALTY OF EXCLUSION FROM STATE.) 

UNITED STATES SUPREME COURT. 

Cable v. United States Life Insurance 
Company, 24 Supreme Court Reporter 74, 
was a suit by the insurance company to can- 
cel a policy on the ground of fraud of the 
agents of the insured, begun in the United 
States Circuit Court. The question on the 
certiorari to the Supreme Court was as to the 
equity jurisdiction of the court below. In 
the most interesting portion of the opinion 
the court says: “We start with the proposi- 
tion that, to any action brought upon the 
policy in a Federal court, the company 
would have a complete and adequate defense 
by proving the fraud as alleged in the bill 
herein. That shows a defense in the same 
jurisdiction resorted to by the complainant 
herein. It is answered, however, that the 
action [on the policy] has not been com- 
menced in the Federal court, but, on the 
contrary, the administratrix has commenced 
her action in the State court, and hence the 
defense, if made in the State court, is not 
in the same jurisdiction as that in which the 
bill in this case was filed. But the company 
may bring its defense within the same juris- 
diction by removing the case from the State 
to the Federal court, which it has the right 
to do on account of the diversity of citizen- 
ship of the parties thereto.” 

Doyle v. Continental Insurance Company, 
94 Northeastern 525, 24 L. ed. 148 is then 
referred to, in which it was held that a State 
might revoke the license of a foreign insur- 
ance company as a penalty for removing a 
case to the Federal courts. Whether this 
case has been shaken by the subsequent cases 
of Barron v. Burnside, 121 U. S. 186, 199, 30 
L. ed. 915, 919, 1 Inters. Com. Rep. 295. 7 
Supreme Court Reporter 931; Blake v. Mc- 
Clung, 172 U. S. 239, 254, 43 L. ed. 432, 437. | 
19 Supreme Court Reporter 165, and Day- | 





ton Coal & I. Co. v. Barton, 183 U. S. 23, 
25, 46 L. ed. 61, 64, 22 Supreme Court Re- 
porter 5,—the court says is not material. 
One thing is clear; the company could have 
removed the administratrix’ case from the 
State to the Federal court, notwithstanding 
the State statute requiring its exclusion from 
the State in case it did so, and whether as a 
result of such removal the State would have 
the mght, by reason of the statute, to revoke 
the company’s license, is not a question 
which it is necessary to determine. The em- 
barrassment attaching to the company on 
account of the removal is one of its own 
creation. As a condition upon which it was 
admitted to do business in the State it vol- 
untarily signed an application in which it 
promised to accept a license according to the 
State law and agreed that the license should 
terminate in case it removed an action to 
the Federal court. If the condition be ille- 
gal, and no ground for revocation of the 
license, any subsequent litigation which the 
company may have with the State officials 
is still a matter caused by its own action, and 
does not, in the court’s judgment, furnish 
any ground for Federal jurisdiction. 


JUDGMENTS. (ADJUDICATION OF SISTER STATE— 
FULL FAITH AND CREDIT—DENIAL OF RIGHT OF 
ACTION.) 

UNITED STATES SUPREME COURT. 
In Anglo-American Provision Co. v. 

Davis Provision Co., 24 Supreme Court Re- 

porter 92, the provision of the New York 

Code of Civil Procedure, Sec. 1780, providing 

that a foreign corporation may sue another 

foreign corporation only in certain cases, 
among which is the one where the cause of 
action arose within the State, though con- 
strued by the New York courts as preclud- 
ing an action on the judgment of a sister 

State by one foreign corporation against an- 

other, is held not to violate Constitution, Art. 

4, Sec. I, guaranteeing full faith and credit to 

such judgments. The court says the precise 

point has not been decided by it, but that it 
has been laid down in cases that raise great- 
er difficulties, that this provision of the Con- 
stitution establishes a rule of evidence rather 
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than of jurisdiction. Wisconsin v. Pelican 
Ins. Co., 127 U. S. 265, 291, 32 L. ed. 239, 
243, 8 Supreme Court Reporter 1370; An- 
drews v. Andrews, 188 U. S. 14, 36, 47 L. ed. 
366, 371, 23 Supreme Court Reporter 237. 
The Constitution does not require the State 
of New York to give jurisdiction to its courts 
against its will. If the plaintiff can find a 
court into which it has a right to come, then 
the effect of its judgment is fixed by the Con- 
stitution. But the Constitution does not re- 
quire the State to provide such a court. The 
case of Christmas v. Russell, 5 Wall. 290, 
18 L. ed. 245, is distinguished. 


LIMITATION OF LIABILITY. (CARRIERS—NEG- 
LIGENCE—PLACE OF CONTRACT—FEDERAL QUEs- 
TION—INTERSTATE COMMERCE Act.) 

UNITED STATES SUPREME COURT. 
In Pennsylvania Railroad Co. v. Hughes, 
24 Supreme Court Reporter 132, it is heid 
that the action of the State court in applying 
the /ex loci contractus to a controversy as to 
the right of a common carrier to limit its 
liability for negligence to an agreed valua- 
tion, does not present a Federal question 
which will sustain the jurisdiction of the 

United States Supreme Court, the rule an- 

nounced in Hart v. Pennsyivania Railroad 

Co., 112 United States 331, 28 L. ed. 771, 5 

Supreme Court Reporter 151, in which such 

a contract was upheld, not being one of 

lederal law wherein the decision of the high- 

est Federal tribunal is of conclusive author- 
itv. The refusal of a State court to uphold 
such a contract is aiso heid not to contravene 
any of the provisions of the Interstate Com- 

merce Act of Feb. 4, 1887 (24 Stat. 379, c. 

104, U. S. Comp. Stat. 1901, p. 3154), Mis- 

sourl, K. & T. R. Co. v. Haber, 169 Unittd 

States 614, 42 L. ed. 878, 18 Supreme Court 

Reporter 488; Smith v. Alabama, 124 United 

States 465, 31 L. ed. 508, 1 Interstate Com- 

merce Reports 804, 8 Supreme Court Re- 

porter 564; Cleveland, C. C. & St. Louis 

R. Co. v. Illinois, 177 United States 514, 44 

L. ed. 868, 20 Supreme Court Reporter 722 

are cited on this branch of the case, and Chi- 

cago, M. & St. R. Co. v. Solan, 169 United 
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States 133, 42 L. ed. 688, 18 Supreme Court 
Reporter 280, is said to be virtually decisive 
of it. 





MYNOR CHILD. (PERSONAL INJURIES BY PARENT 
/ —RIGHT TO DAMAGEs.) 
‘TENNESSEE SUPREME Court. 
McKelvey v. McKelvey, 77 Southwestern 
Reporter €64, was an action by a minor child 
against her father and step-mother to re- 
cover damages for cruel and inhuman treat- 
ment, alleged to have been inflicted by the 
latter. The case was dismissed on demurrer, 
and in sustaining this ruling the court de- 
clares that the common law right of control 
vested in a parent over his minor child, in- 
volving the subordinate right of chastise- 
ment, results in giving the child no civil 
remedy against the father for personal in- 
juries inflicted. 
in opposition 


This conclusion is reached 
to the statement of Jucge 
Cooiey in his work on torts (page 171) that 
in principle there seems to be no reason why 
such a right of action should not be sus- 
tained. 


Howlett v. George, Ex’r, 68 Miss. | 


703; 9 Southern Reporter 885; 13 L. R. A. | 


682, is said to be the only case in which the 
particular question has been discussed, the 
ruling being hostile to the maintenance of 
the action. The fact that the crue! treatment 
was inflicted by the step-mother is immate- 
rial in view of the joint liability of the hus- 
band for the wife’s tort. Abbott v. Abbott. 
67 Maine 304, 24 Am. Rep. 27, and Phillips 
v. Barnett, First QO. B. D. 436, relative to 
the right of a wife to recover for personal 
injuries inflicted by the husband, are cited 
as furnishing some analogy to the ruling 
made. 


——_ 


ORDINANCE. (PoLicE REGULATION— CIRCULATION 
OF DODGERS—VALIDITY. 
NEBRASKA SUPREME Court. 
In Anderson v. State, 96 Northwestern 
Reporter 149, the validity of the city ordin- 
ance making it unlawful to circulate or dis- 
tribute dodgers, handbills, etc., on the public 
streets, was challenged, the contention be- 
ing that it violated Constitution Article 1 


, 
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Section 5, providing that every person may 
freely speak, write or publish on all subjects, 
being responsible for the abuse of that lib- 
erty. In sustaining the ordinance the court 
says that it is manifestly a police regulation 
intended to further the public health and 
safety by preventing the accumulation of 
large quantities of waste paper upon the 
streets and alleys, which might occasion dan- 
ger from fire, choke up and obstruct gutters 
and catch-basins, and keep the streets in an 
unclean and filthy condition. A police regu- 
lation is not invalid simply because it may 
incidentally affect the exercise of some con- 
stitutional right. The test is whether the 
regulation is a bona fide exercise of police 
power, or an arbitrary and unreasonable in- 
terference with the rights of individuals un- 
der the guise of a police reguiation. Citing 
Wenham v. State, 91 Northwestern Report- 
er 421, 58 Lawyers’ Reports Annotated 825. 
The ordinance in question is clearly valid. 
It has no reference to or connection with 
freedom of speech or of the press, and its 
plain purpose is, not to interfere with the 
publication of sentiments and opinions ot in- 
dividuals, but to promote the cleanliness and 

safety of the municipality. State v. Bair, 92 

lowa 28, 60 Northwestern Reporter 486; 

United States v. Newton, 20 District Colum- 

bia 226; Beck v. Railway Teamsters’ Protec- 

tive Union, 118 Michigan 497, 77 North- 
western Reporter 13, 42 Lawyers’ Reports 

Annotated 407, 74 American State Reporter 

421; Commonwealth v. Davis, 162 Massa- 

chusetts 510, 39 Northeastern 113, 26 Law- 

yers’ Reports Annotated 712, 44 American 

State Reporter 389, are all cited as contain- 

ing adjudications analogous to the one here 

made. 

POLICE POWER. (LICENSE ORDINANCE-— REASON. 
ABLENESS—VERDICT FOR LESS THAN TAX Im- 
POSED EFFECT.) 

UNITED STATES SUPREME CourRT. 
In Postal Telegraph Telegraph-Cable Co. 
~. Borough of New Hope, 24 Supreme 

Court Reporter 204, the Borough sued the 

Telegraph Company, which was doing an 

interstate business, to recover license fees 

The court submitted 


on poles and wires. 


The Green Bag. 











to the jury the question of the reasonableness 
of the ordinance imposing the license tax, 
stating that its verdict would be advisory 
merely, and instructing it to find for the 
plaintiff in the full amount if the ordinance 
was thought reasonable, otherwise to find 
for defendant. The jury found for the plain- 
tiff in a less sum than that contemplated by 
the ordinance, and the court directed the en- 
tering of judgment thereon. In reviewing 
this judgment the United States Supreme 
Court says that it amounts to a determination 
of the unreasonableness and consequent in- 
validity of the ordinance, and the act of the 
jury in finding a lesser sum for plaintiff was 
an attempt by that body to itself exercise the 
taxing power. When the verdict was ren- 
dered and the court directed judgment to be 
entered thereon it must have thereby con- 
curred with the jury and held the ordinance 
unreasonable and therefore void, for, if the 
ordinance was valid, the court would have 
directed judgment for the full sum without 
reference to the verdict. Neither court nor 
jury had any power whatever to give judg- 
ment for what either might regard as a rea- 
sonable sum, if that than the 
amount provided for in the ordinance. The 
source of jurisdiction to give any verdict or 
judgment for the plaintiff was the ordinance. 
If the amount of the license fee provided for 
therein was unreasonable, the ordinance was 
void, and neither court nor jury could sub- 
stitute its own judgment as to what was rea- 
sonable, and give a verdict or direct a judg- 
ment for that sum. Western Union Tel Co. 
v. New Hope, 187 U. S. 419, 47 L. ed. 240, 
23 Supreme Court 204, is distinguished from 
the case at bar, and Atlantic & P. Tel. Co. 
z’.tPhiladelphia, 190 U. S. 1660, 47 L. ed. 
995, 23 Supreme Court 817, is cited as to the 
propriety of leaving the reasonableness of 
the ordinance to the jury. 
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WARRANTY oF ANIMAL’S 


TUBERCULOSIS — 


SALES. (BREACH OF 
SOUNDNESS — EXISTENCE OF 
VENDOR’S IGNORANCE.) 

DELAWARE SUPERIOR CourRT. 


In Cummins v. Ennis, 56 Atl. Rep. 377, 
plaintiff sued for the alleged breach of a 
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warranty of the soundness of a cow in that 
she was affected with tuberculosis. In charg- 
ing the jury the court said that if the cow 
was warranted to be sound, and at the time 
of the exchange was unsound, the defendant 
would be bound by the warranty whether he 
knew of the cow’s condition or not. 


STREETS. (USE BY SALVAGE CoRPS—INJURY TO 
POLICEMAN—PERFORMANCE OF OFFICIAL Durty.) 


NEW YORK SUPREME COURT, 


In Muhs v. Fire Insurance Salvage Corps. 
85 New York Supplement g11, plaintiff, a 
police officer, sued for personal injuries from 
being run over by defendant's fire patrol 
wagon, while he was endeavoring to prevent 
a similar accident to a woman and child. 
The court first holds that the defendant is 
not absolved from liability for negligence 
merely because by the terms of the act in- 
corporating it it was given “the right of way 
in the streets of Brooklyn.” Such right, the 
court says, is necessarily subject to the pre- 
servation of the safety of those who may be 
lawfully on the streets, and, while the de- 
fendant is justified in having its wagons driv- 
en with speed at the time of a fire, such 
speed must be exerted with reasonable care 
and due regard for the safety of those who 
may be met. It was also held that it was 
plaintiff's duty to endeavor to save the 
woman and child, and the consequent ex- 
posure of himself to danger was not con- 
tributory negligence as a matter of law. The 
following authorities are cited: Eckert v. 
The Long Island Railroad Co., 43 N. Y. 
502, 3 Am. Rep. 721; Spooner v. D. L. & 
W. R. R. Co., 115 N. Y. 22, 21 N. E. 6096; 
Williams v. U. S. Mut. Accident Assn., 82 
Hun. 268, 31 New York Supp'ement 343; 
Hirschman v. Dry Dock, East Broadway & 
Battery Railroad Co., 46 App. Div. 621, 61 
New York Supplement 304; Manthey v. 
Rauenbuchler, 71 App. Div. 173, 75 New 
York Supplement 714. 

SUBTERRANEAN WATERS. (RIGHT oF LAND- 

OWNERS—ADOPTION OF COMMON LAW RULE.) 

CALIFORNIA SUPREME CourRT, 

In Katz v. Walkinshaw, 74 Pacific Re- 

porter 766, the common law rule that each 





land-owner owns absotutely the percolating 
waters in his land and has the right to ex- 
tract, sell and dispose of them as he chooses 
regardless of the results to his neighbor, is 
held not to apply to the State of California 
on account of the peculiar physical condi- 
tions there obtaining, notwithstanding the 
California statutes adopt the common law 
A targe number of authorities are cited on 
the holding that the common law is adopted 
only in so far as it is adapted to the needs of 
the iocal situation in America. This is said 
to be a principle of the common law itself, 
which adapts itself to varying conditions and 
modifies its own rules so as to serve the ends 
of justice under different circumstances. The 
court quotes from Starr v. Child, 20 Wend. 
159, in support of the rule, and cites among 
other cases Collins v. Chartiers V. G. Co., 
18 Atlantic Reporter 1012, 6 L. R. A. 280. 
17 Am. St. Rep. 791, in which the same doc- 
trine as to the absolute ownership in perco- 
lating waters was modified. Then foliows a 
long discussion of the physical conditions in 
California, as to scarcity of water, its use for 
irrigating purposes, and a suggestion that 
the appropriation of subterranean waters 
may resu't in an exhaustion of the under- 
ground sources from which surface streams 
are fed. A number of California cases are 
distinguished. 
SUNDAY CONTRACT. (AuTHORITY OF AGENT— 
—RIGHT OF PRINCIPAL TO AVOID.) 
MARYLAND CourRT OF APPEALS. 
In Rickards v. Rickards, 56 Atlantic Re- 
porter 397, the court says that the controll- 
ing question passed on below and brought 
up by the appeal is whether the barter or 
trade of a horse as made by an agent, con- 
fessedly consummated and fully executed on 
Sunday, does not bind the principai because 
made on that day. The point is, that as the 
agent's act was illegal, the principal could 
not be bound by it. Collins v. Blantern, 2 
Wilson 341 is quoted from at length on the 
point that an executed contract cannot be 
avoided merely because made on Sunday. 
The court then says: “It is obvious then 
that the executed contract is binding 
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even though it was consummated on 
Sunday, unless the fact that it was made on 
Sunday, and consequently was unlawful of 
itself, took it out of the scope of the agent’s 
authority to make it. And here lies the 
stress of the case.” The agent’s authority 
was general and unrestricted, and the court 
says that the mere fact that an agent in the 
course of exercising a delegated authority 
himself violates a prohibitive statute, does 
not liberate or discharge the principal from 
the obligation of the contract, if it be one 
within the scope of the agent’s authority 
Hamlyn v. Houston & Co., L. R. (1903) 1 
K. B. 81, is quoted at tength on this point, 
and the court also relies on Evans v. David- 


son, 53 Md. 249, 36 Am. Rep. 400. 


TENANT. (QulET ENJOYMENT—DESTRUCTION OF 


BUILDING—INJUNCTION— MODIFICATION.) 


NEW YORK SUPREME CourRT. 


In Benedict v. International Banking Cor- 
poration, 85 New York Supplement 188, the 
appeal was from an order modifying an in- 
junction so as to permit the purchaser of a 
building to tear down that portion of it 
above the room of which plaintiff was a ten- 
ant in such a way as not to interfere unrea- 
sonably with plaintiff’s quiet enjoyment, and 
so that plaintiff's roof would not be removed 
until another was placed over him. The in- 
junction had previously been modified so as 
to permit defendant to tear down the rear of 
the building after securing plaintiff with the 
facilities which might be thus interfered 
with. The present order marked a subse- 
quent modification. The court he'd that the 
first order had gone far enough, and that it 
was improper to permit defendant to proceed 
to any extent that it might think would be 


proper and would not unreasonably interfere 

with the plaintiff. 

X-RAY. (NEGLIGENT USE By PHyYSICIAN—NON- 
THERAPEUTIC EMPLOYMENT — ELECTRICIAN AS 
EXPERT WITNESS.) 

MINNESOTA SUPREME COURT. 
In Henslin v. Wheaton, 97 Northwestern 

Reporter 882, occurs one of the earliest 
cases determining the liabitity of a physician 
in the use of the X-ray. Plaintiff, in the 
belief that a gold crown from his tooth had 
lodged in his lungs, went to defendant, a 
firm of physicians, to have the foreign body 
located. The X-ray was employed for the 
purpose, and piaintiff claimed to have sus- 
tained an “X-ray burn,” resulting from its 
negiigent application. The court says this 
is the first case of its kind to come before 
it, and no rule of care in such cases has been 
laid down; but there can be no doubt that 
the degree of care and skill required of phy- 
sicians toward their patients in other cases 
applies, which is merety the exercise of such 
reasonable care and skill as is usually given 
by practitioners in good standing. The 
court then holds that as the X-ray was em- 
ployed merely mechanicaliy to disclose the 
presence of a foreign substance in the body, 
and not as a therapeutic agent, the defend- 
ants were not entitled to have testimony 
bearing on their use of it proceed only from 
physicians, but that the testimony of an ex- 
pert in electrical matters was competent 
though he was not a doctor. The casé is 
thus taken out of the rule announced in Mar- 
tin v. Courtney, 75 Minn. 255, 77 North- 
western 813, in which a physician sued for 
malpractice was heid entitled to have the 
propriety of his treatment tested by physi- 
cians of his own school of practice. 
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